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DECISION AND ORDER

This proceeding involves aclam for permanent totd disability from an injury dleged to have
been suffered by Claimant, Joseph N. Daniels, covered by the Longshore and Harbor Workers
Compensation Act, as amended, 33 U.S.C. 8§ 948(a). (Hereinafter “the Act”). Clamant dlegesthat
hisbilateral knee injuries contributed, through hisweight gain, to the aggravation of his pre-existing
spind senogswhichin turn led to permanent totd disability, or in the dternative, that he has become
permanently and totaly disabled due to his bilaterd kneeinjuries.

The claim was referred by the Director, Office of Workers Compensation Programs to the
Office of Adminigrative Law Judges for aforma hearing in accordance with the Act and the regulations
issued thereunder. A formal hearing was held on March 2, 2001. (TR).! Claimant submitted sixteen
exhibits, identified as CX 1 through CX 16, which were admitted without objection. (TR. at 17, 42,
87). Employer submitted twenty-one exhibits, EX 1 through EX 21, which were admitted without

LEX - Employer’s exhibit; CX- Claimant’s exhibit; and TR - Transcript.



objection. (TR. at 18, 52, 154, 162, 172). Stipulations were admitted as ajoint exhibit, XX 1. (TR. at
17). The record was held open for sixty daysin order to conduct post-hearing depositions, and
amultaneous briefs were due in ninety days. The time for filing briefs was extended and the record
closed on June 20, 2001.

The findings and conclusions which follow are based on a complete review of the record in light
of the argument of the parties, gpplicable statutory provisons, regulations, and pertinent precedent.

ISSUES

The following issues are disputed by the parties:

1.

Whether Claimant’ s back condition is a compensable consequence of his work-related
bilaterd kneeinjuries, specificaly dueto inactivity leading to weight gain;

Whether the employment offered to Claimant by Employer congtituted appropriate
suitable dternate employment based upon Claimant’ s restrictions,

Whether the Employer demondrated the avallability of suitable dternative employment
that Claimant could obtain if he diligently tried:;

Whether Clamant diligently pursued aternative employmernt;
Whether the Employer is entitled to Section 8(f) rdlief.2

STIPULATIONS

At the hearing, Claimant and Employer stipulated:

1.

2.

That an employer/employee rdaionship existed a dl relevant times,

That the parties are subject to the jurisdiction of the Longshore & Harbor Workers
Compensation Act;

That the Claimant sustained an injury arising out of and in the course of employment to
his back on October 18, 1991 [sic January 25, 1991];3

That atimely notice of injury was given by the employee to the employer;

2 Thereis no application for § 8(f) relief in the record. See footnote 12, infra.

3 Although the written stipulations assert that Claimant’s 1991 injury was sustained on October 18, 1991,
Counsel advised that correct date is January 25, 1991. See (TR. at 24), (CX 2-1).
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

That atimdy clam for compensation was filed by the employee;

That the employer filed atimey First Report of Injury with the Department of Labor
and atimely Notice of Controversion;

That the Claimant’ s average weekly wage at the time of hisinjury was $577.93,
resulting in a compensation rate of $395.29;

That the Claimant was paid compensation benefits as documented by the enclosed LS
208 (sic) dated March 26, 1991;

That the Claimant’ s tregting physician for thisinjury is Dr. Fithian and the employer paid
for medicd trestment rlated to thisinjury;

That the Claimant suffered an injury to both his knees on April 15, 1993 arising out of
and in the course of his employment;

That atimely notice of injury was given by the employee to the employer;
That atimey dlam for compensation was filed by the employee;

That the employer filed atimey First Report of Injury with the Department of Labor
and atimely Notice of Controversion;

That the Claimant’s average weekly wage a the time of thisinjury was $578.13,
resulting in a compensation rate of $385.42;

That the Claimant was paid compensation benefits on this injury as documented by the
enclosed L S-208 dated September 30, 1999;

That Clamant’streating physician for thisinjury is Dr. Trieshmann and the employer
has paid for al medica trestment reated to thisinjury;

That the Claimant suffered an injury to hisback on August 5, 1997,
That atimely notice of injury was given by the employee to the employer;
That atimely dam for compensation was filed by the employee;

That the employer filed atimey First Report of Injury with the Department of Labor
and atimely Notice of Controversion;

That Claimant’s average weekly wage at the time of thisinjury was $552.11, resulting



in a compensation rate of $368.07;
22.  That the Clamant was never paid any compensation benefits as aresult of thisinjury;

23.  That the Clamant was treated by the Newport News Shipbuilding clinic physician for
thisinjury;

24.  That the Claimant reached maximum medica improvement on October 5, 1999 for his
bilaterd kneeinjury;

25.  That the Clamant is not able to return to his pre-injury employment at Newport News
Shipbuilding as aresult of hishilaterd kneeinjury.
(IX ).

DISCUSSION OF LAW AND FACTS

It is undisputed that Claimant has worked for Employer for thirty-six years, from 1964 until
2000, beginning when he was eighteen yearsold. (TR. at 20). Prior to working for Employer,
Claimant worked on afarm with his father in North Carolinawhile he finished school. (TR at 21).
When Claimant began working for Employer he was a stage builder, but he later progressed to the job
of shipwright. (TR. a 21). A shipwright puts large portions of the ship together with steamboat jacks,
shores, and mauls. (TR. at 21-22). Claimant described hisjob duties asfollows:

Wil you would have to get the ship the right width, the right height, and you' d have to
cut al of the excess materid off. Y ou have to put jacks on it, big long jacks which we
cal steam boat [sic steamboat] jacks...to pull together and then we have to go up under
the unit —what we cdl a unit, abig unit and put big jacks under it and jack it up so we
can move it back to the portion of the ship that it's going to fit to.

(TR. a 22). Much of thiswork isdone by cranestoday. (TR. a 22). Claimant worked asa
shipwright until 1998. Id.

Clamant tedtified that in 1998, when he was working as a shipwright, his dutiesincluded lifting
two types of jacks, one weighing gpproximately 40 to 50 pounds and the other weighing gpproximeately
30 pounds, in addition to lifting shores, “[sjome of [which were] very heavy.” (TR. a 22-23). In
addition to thislifting, Claimant testified thet he did “alot of crawling through the units trying to get the
right dimensons, the right height, and everything likethat.” (TR. a 23). Further, he testified that “we
would have to go there and cut it and pull it back together and put it in position.” 1d. Fndly, Clamant
testified that he had to climb incline ladders frequently aswell. (TR. a 24).

It has been gtipulated that Claimant was injured three times while employed by Employer. (JX
1 at Stipulations 3, 10, 24, & 17). In 1991, Claimant injured hisback. (JX 1 at Stipulation 3).
Clamant was compensated for thisinjury. (JX 1 a Stipulation 8). 1n 1993, Claimant injured both of



hisknees. (JX 1 a Stipulation 10). Compensation was dso pad for thisinjury. (IX 1 a Stipulation
15). Clamant reached maximum medica improvement for thisinjury on October 5, 1999. (JX 1 at
Stipulation 24). In 1997, Claimant injured his back, athough whether or not this injury occurred during
the course of his employment is disputed and no compensation was ever paid. (JX 1 a Stipulations 17,
22). Inthe Form LS-18, April 29, 1994, August 15, 1993, and August 5, 1997 are listed as the dates
of injuries rlevant to this dispute.

1991 Injury

Claimant tedtified that in January of 1991, his back was injured when he was “lifting shores and
things trying to get the submarine steamboat jacks ready to pull back to the other unit.” (TR. at 24).
During this process, Claimant “felt acatch” in hisback. |d. Hewastrested at Employer’s Clinic
following thisinjury. (CX 2-1). The Clinic treated Claimant and returned him to work with no
redrictions. (TR. a 24). Clamant’streating physician for thisinjury was Dr. Fithian. (JX 1 a
Stipulation 9). Dr. Fithian dlowed Claimant to return to restricted duty February 21, 1991. At this
time, Clamant had the following regtrictions. “no bending, dimbing or lifting more than 20 pounds.”
(EX 4-5). Dr. Fthian continued these light duty restrictions for three more weeks after examining
Claimant on February 27, 1991. (CX 8-1),(EX 4-2). Dr. Fithian finaly released Claimant to return to
regular duty work on March 25, 1991. (EX 4-2). Seealso (TR. a 25)(Clamant’ s tesimony that he
returned to his regular duties after thisinjury). Thisinjury arose out of and occurred in the course of
employment and Claimant was paid compensation benefits. (IX 1 at Stipulations 3 & 8).

Kneelnjuries, beginning 1993

Clamant initidly presented to Employer’s Clinic with knee problemsin 1993. He noted his
date of injury as April 15, 1993. (EX 3-2). Hefiled areport of occupationa injury on August 6,
1993. (EX 3-2). At theClinic, Clamant saw Dr. JW. Reid, apparently a doctor at Employer’s
Clinic,* and the diagnosis noted on the form was “bilateral chondromaacia; synovitis on right.” (EX 3-
2). Clamant tedtified that, prior to thisinjury, his duties temporarily changed. There was not enough
work available as a shipwright at thistime, so Claimant began working as ashipfitter. (TR. a 25). As
ashipfitter, Claimant tetified that “al that work was done on the floor crawling around, putting pipes
together, putting stiffeners on plates and getting them right.” (TR. a 25). According to Clamant, he
worked in this capacity for about fiveyears. (TR. at 25). Between 1993 and 1999 Claimant saw
severd doctors for his knee problems, however, ultimatdy his treating physician for thisinjury isDr.
Trieshmann. (IX 1 a Stipulation 16), (TR. a 25-26). Clamant’s bilatera knee injuries reached
maximum medica improvement on October 5, 1999. (JX 1 a Stipulaion 24).°

4 No information regarding Dr. Reid was provided. His Curriculum Vitae is not available and no testimony
regarding hisinteraction with Claimant was given. All that is available is his signature on various portions of
Claimant’s chart from Employer’s Clinic.

5 Although Employer has presented arguments related to a 1994 injury to the left knee, compensation for

such an injury has not been claimed in the instant case. When asked specifically “Y ou’re not here today asking me
to issue someruling on an increase in rating on the knees?,” counsel for Claimant replied “No, Y our Honor, we are
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On January 14, 1994, Dr. Reid noted in Claimant’ s chart: “no prolonged knedling, crawling or
squetting and alow to change position frequently. Make perm.” (CX 9-1). Claimant continued to see
his family doctor, Dr. Acosta. He dso had an appointment with Dr. Greene of Tidewater Orthopaedic
Associates, Inc, on May 6, 1994. (EX 5-1). Based upon the referral of Dr. Reid, Claimant also saw
Dr. David N. Tornberg.® (EX 6-16). Dr. Tornberg released Claimant to regular duty on June 16,
1994. (EX 6-15). Clamant next reported experiencing knee pain during a visit with Dr. Acosta, on
October 15, 1996. (CX 10-58). Claimant apparently returned to Dr. Tornberg at thistime. (EX 6-
3). Dr. Tornberg again released Claimant to regular duty on December 13, 1996. (EX 6-9). But see
(EX 6-3)(December 12, 1996 office note stating light duty would be beneficid).

Dr. H.W. Trieshmann, Jr.,” began treating Claimant in 1997. (CX 5-1), (EX 7-1). Inan office
note dated November 16, 1998, as an addendum, Dr. Trieshmann noted that Claimant underwent
arthroscopy on his right kneein March of 19978 As Dr. Trieshmann understood the situation a this
time, Clamant’ s knee injury was work-related and he had not yet been assgned an impairment rating.
Therefore, on November 16, 1998, Dr. Trieshmann wrote:

The patient has reached maximum medicad improvement from his right knee surgery and
has limitation of motion, pain and wesakness which conditutes a 5% partia permanent
impairment of the right lower extremity. It islikely that this condition will deteriorate in
the future. Further medica treatment and perhaps surgery will be necessary in the
future.

(CX 5-7),(EX 7-6). At the hearing it was not disputed that around 1994 afive percent rating was
pad. (TR. a 13). Although Dr. Trieshmann first noted further tearing and degeneration in Clamant’s
left knee as early as June 13, 1997, Clamant avoided surgery on that knee with medication and steroid
injections until April of 1999. See (EX 7-9)(operative report for left knee). See also (EX 7-1 through
7-8)(Dr. Trieshmann's office notes leading up to the surgery and describing Claimant’ s trestment).

Eventualy, Dr. Trieshmann determined that Claimant’ s left knee required surgery. Dr.

not.” (TR. at 16). Counsel elaborated “we are not seeking an increase in any disability rating because none has been
assessed by a physician as of [March 2, 2001].” 1d. See generally Claimant’s Brief.

8 Dr. Tornberg is board-certified in orthopaedic surgery and has practiced orthopaedics since 1974. (EX 17-
4). Dr. Tornberg is apparently currently employed by Employer and works in their clinic, as his October 5, 1999 note
isfound in EX 3, Employer’s Clinic notes. However, Dr. Tornberg’s previous notes, dated 1994 -1995, in evidence at
CX 6-1, appear to be from Hampton Roads Orthopaedic Associates, Ltd. Dr. Tornberg’s Curriculum Vitae is not
available to the court.

7 Dr. Trieshmann’'s Curriculum Vitaeisin evidence at CX 5-23, 24. Dr. Trieshmann is board-certified in
orthopaedic surgery.

8 There has been no record relating to this surgery put into evidence, however, it is noted in Dr. Acosta’s
notes dated February 26, 1997 that Claimant is “ having arthroscopic surgery R knee. Dr Trieshman[n].” (CX 10-63).
The notes for February 28, 1997 state that Claimant was seen by Dr. Trieshmann and note “ arthroscopic
meniscectomy in near future.” (CX 10-63).



Trieshmann preformed surgery on both of Claimant’s knees, the last operation occurring in April of
1999.° After hisfind surgery, Claimant remained restricted from returning to work from April 14,
1999 through August 30, 1999. See (CX 5-9),( EX 7-26),(CX 5-11),(CX 5-13). Asof August 30,
1999, Claimant was available to return to work with temporary restrictions from August 30, 1999
through October 30, 1999. (CX 5-16). It appearsthat no light duty employment was available within
these redtrictions at that time. See (CX 5-17)(Dr. Trieshmann'’s office note dated September 24, 1999
noting that Claimant has not returned to work as “the yard did not have light duty fitting his
regrictions.”). In Employer’s physica capabilities form dated September 24, 1999, discussed infra,
Dr. Trieshmann renewed redtrictions for Claimant through November 24, 1999. Claimant finaly
returned to work on September 28, 1999. (TR. at 27). Again, the parties have Stipulated that
Claimant reached maximum medica improvement on October 5, 1999 for his bilaterd kneeinjury. (IX
1 a Stipulation 24). Clamant testified that he is not undergoing any physical therapy, that no future
surgery is planned, and that Dr. Trieshmann told him to devate his knees, to keep hislegs from
swdling. (TR. a 32-33). Clamant tetified that he triesto dlevate hislegs“as often as| can. It'slike
every 3 hours...” and that devating hislegs helpswith hispain. (TR. a 33).

While testifying about his pain, Claimant was asked to focus on the current condition of his
knees and not consider his back problems. Claimant testified that, currently, he can not walk and stand
for along period of time. In fact, after sanding for 15 minutes, Claimant testified that his knees gart to
ache. (TR. a 32). When asked how his 1993 knee injury had changed his activities, Claimant testified:

It changed alot. ... | wasn't dlowed to do the things | normaly do. | couldn’t do my
yard work like | usudly do, and in *93 | was waking — doing alot of waking then, and
now | don’t totdly. ... And normd life and my work is different. ... | can't get out and
cut my grassand do like | usudly do. | don't walk around the block as much as|
usudly do, and I don't participate with my family asmuch as | used to.

(TR. & 35-36). Clamant testified that he does sometimes fed pain when he's active and moving
around, but that when heisgtting it doesgo away. (TR. a 50).

1997 Injury

During the time Claimant was working as a ship fitter, specificdly in August of 1997, Clamant
suffered aback injury. (IX 1 a Stipulation 17). On that date, Claimant testified that, among other
things, he was lifting big pads and putting them together, getting them in pogtion, putting on the
brackets. (TR. a 29). During this activity, Claimant’s back started to bother him and he went to the
Clinic. (TR. a 29). He was sent to therapy and then returned to work with no restrictions. (TR. at
30). It isdisputed whether Claimant’s 1997 back injury occurred during the course of employment and

9 Although Claimant testified that his right knee was the last operated on the operative reports indicate that
it wasin fact hisleft knee. (TR.. at 27)(Claimant’s testimony); (EX 7-12, 13), (EX 7-19, 20)(operative report on left
knee dated April 14, 1999). Further, no record of the surgery performed on Claimant’s right knee has been made
available to the court, although it is briefly mentioned in subsequent medical office notes.
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no compensation was ever paid for thisinjury. (JX 1 a Stipulation 22).

While Claimant named this as a possble issuein his pre-hearing satement and this date of
injury islisted on the LS-18, it was not addressed or argued during the hearing or in Claimant’ s Brief,
therefore, there is no basis for this court to consider it.

1999 Injury

On October 5, 1999, Claimant returned to the Clinic complaining of back pain. (TR. a 30).
Clamant testified that he went into the Clinic the day after he began experiencing pain, therefore his
injury actually occurred on October 4, 1999. Id. However, upon cross-examination, Claimant stated
that it must have been on September 30, 1999, not October 4, 1999. (TR. at 46). He stated “1 need
to get my dayssraight.” Id. Claimant testified that he had been back to work about two days before
he noticed the pain in his back whilewaking. (TR. at 47). He was having the pain about a day before
he saw Dr. Acosta. (TR. a 47). Through hisfamily physician, Dr. Acosta, Clamant eventudly went to
Dr. Trieshmann’s partner Dr. Carlson. (TR. at 31). Dr. Jeffrey R. Carlson' is Clamant’ s treating
physician for this condition. The September 30, 1999 date was noted in Exhibit 2 of Dr. Carlson’s
deposition. Id.

As dated, thisincident occurred afew days after Claimant returned to work after his 1999
aurgery. (TR. a 28). As Claimant describes the incident:

Wil | was leaving work that evening and | went out coming home, | was walking out,
and | stepped across a plate, you know...walking out, and | felt a catch in my back. ...
| ...coming out of the SPF Shop [within Employer’ sfacility]. ...I just stepped over a
diffner on aplate [and fdt the catch in my back]. It just fdt like something just
tightened up in my back and was, you know, there was pain. As| went to the truck, |
had to stop.

(TR. & 28-29). Clamant testified that he was just waking, not climbing any steps or tripping over
anything.* (TR. a 29). Astrestment, Claimant went to physica thergpy and has had three injections
in his back, the last being in April of 2000. (TR. a 31). Those shots provided Claimant with “some”’
relief from hisback pain. (TR. a 32). Itisundisputed that Claimant suffers from spind stenosis and
that this was the reason for hisonset of painin 1999. See (CX 8-4),(EX 10-8)(origina diagnoss of
spina stenosis, December 13, 1999). See generally Clamant’s brief; Employer’ s Brief. Clamant last
saw Dr. Carlson in January of 2001, when he was told to come back as needed. (TR. at 32).

0 pr, Carlson is board-eligible in orthopaedics, as he took the test in July and is awaiting the results. (CX
12-3). Dr. Carlson’s Curriculum Vitaeisin evidence at CX 18-5.

1 The court notes that Claimant has made no claim that this pain he experienced on the way to his car
constitutes a compensabl e back injury at work.



Spinal Stenosisand § 20(a) Presumption

Section 20(a) of the Act provides clamant with a presumption that his condition is causaly
related to his employment if he shows that he suffered a harm and that employment conditions existed
or awork accident occurred which could have caused, aggravated, or accelerated the condition. See
Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991); Gencarelle v. General Dynamics
Corp., 22 BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS 13 (CRT)(2d Cir. 1989). Once
clamant establishes a physica harm and working conditions which could have caused or aggravated the
harm or pain the presumption isinvoked and the burden shifts to the employer to rebut it with
subgtantia countervailing evidence. Merrill, 25 BRBS at 144; Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamics Corp., 18 BRBS 85 (1986). If the presumption is
rebutted, it no longer controls and the record as a whole must be evaluated to determine the issue of
causation. Del Vecchio v. Bowers, 296 U.S. 280 (1935); Volpe v. Northeast Marine Terminals,
671 F.2d 697 (2d Cir. 1981); Holmes v. Universal Maritime Serv. Corp., 29 BRBS 18 (1995).

To establish aprima facie dam for compensation, aclamant need not affirmatively establish a
connection between work and harm. Rather, a clamant has the burden of establishing only that (1) the
clamant sustained physical harm or pain; and (2) an accident occurred in the course of employment, or
conditions existed a work, which could have caused the harm or pain. Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984); Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981), aff'd sub
nom. Kelaita v. Director, OWCP, 799 F.2d 1308 (9th Cir. 1986). The term injury includes the
aggravation of a pre-existing non-work-related condition or the combination of work- and non-work-
related conditions. Lopez v. Southern Stevedores, 23 BRBS 295 (1990); Carev. WMATA, 21
BRBS 248 (1988). Further, if an employment-related injury contributes to, combines with, or
aggravates a pre-existing disease or underlying condition, the entire resultant disability is compensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Cir. 1986); Independent Stevedore Co. v. O’ Leary,
357 F.2d 812 (Sth Cir. 1966); Kooley v. Marine Industries Northwest, 22 BRBS 142 (1989);
Mijangos v. Avondale Shipyards, Inc., 19 BRBS 15 (1986); Rajotte, 18 BRBS 85. Clamant’s
credible subjective complaints of symptoms and pain can be sufficient to establish the eement of
physical harm necessary for a prima facie case and the invocation of the Section 20(a) presumption.
See Sylvester v. Bethlehem Seel Corp., 14 BRBS 234, 236 (1981), aff’ d sub nom. Sylvester v.
Director, OWCP, 681 F.2d 359 (5th Cir. 1982).

In the ingtant case Claimant aleges that his work-related knee injuries resulted in a prolonged
period of inactivity and that he consequently gained a greet ded of weight. That weight gain, it is
argued, aggravated Claimant’ s pre-existing and previoudy asymptomatic spind stenosis condition.
Therefore, Clamant argues that, due to hisweight gain, his back problems are a compensable
consequence of hiskneeinjuries. (Claimant’ s Brief at 2).

It is undisputed that Claimant suffers from spind stenosis and that this condition was the reason
for hisonset of painin 1999. See (CX 8-4),(EX 10-8)(original diagnosis of spina stenosis, December
13, 1999). See generally Clamant’s Brief; Employer’s Brief. It isaso undisputed that Claimant
suffered work-related bilaterd kneeinjuriesin 1993. (JX 1 a Stipulation 10). Claimant has presented



his own testimony and the opinion of Dr. Trieshmann to establish his prima facie case and invoke the
presumption. Claimant testified that as he was leaving work, walking to his car, “it just felt like
something just tightened up in my back and was, you know, there was pain.” (TR. at 28-29). Further,
as discussed supra, Clamant testified that Snce his knee injury his lifestyle has changed, becoming
more inactive. (TR. at 32, 35-36, 50).

In addition to his own testimony, Claimant relies on the opinions of Dr. Trieshmann and Dr.
Carlson. In aletter to Clamant’ s attorney Dr. Trieshmann writes that Claimant’s knee injuries
contributed to “ an inactive lifestyle which would result in excessve weight gain.” (CX 5-22),(EX 16).
He further stated: “[c]learly inactivity and weight gain can aggravate a pre-existing degenerative and/ or
hereditary condition such as spina stenosis” Id. Dr. Carlson also wrote aletter dated September 25,
2000 addressing thisissue, in which he dso opined that “L.3-4 spina stenodi's can be related to
[Clamant’s] work injuries” (EX 10-21). However, when asked about that statement in his
deposition, he tetified:

| think you'rein adifficult Stuation. Spind stenosisis caused by life. Work is part of
life. Canit berdated to work injuries? Yes. Canit not berelated? Yes. It'sahard
question.

(CX 12-13). Dr. Carlson'sletter and Dr. Trieshmann’sletter, taken with Claimant’ s testimony
regarding his change in lifetyle, while margind, will be treated as sufficient to invoke the presumption.
Thusit is presumed under 8§ 20(a) that Claimant’s bilateral knee injuries contributed to hisweight gain
which in turn aggravated his pre-existing spinal stenos's, therefore making the aggravation of his spind
gtenosis a compensable consequence of his bilatera kneeinjuries.

Rebuttal of 20(a) Presumption

Once the presumption isinvoked, the burden shifts to the employer to rebut the presumption
with subgtantia countervailing evidence which establishes thet the claimant’ s employment did not cause,
contribute to or aggravate his condition. James v. Pate Stevedoring Co., 22 BRBS 271 (1989);
Peterson v. General Dynamics Corp., 25 BRBS 71 (1991). “Substantia evidence’” means evidence
that reasonable minds might accept as adequate to support aconcluson. E & L Transport Co., v.
N.L.RB., 85 F.3d 1258 (7th Cir. 1996).

Employer must produce facts, not speculation, to overcome the presumption of compensability.
Rdiance on mere hypothetica probabilitiesin rgecting a clam is contrary to the presumption created
by § 20(a). See Smith v. Sealand Terminal, 14 BRBS 844 (1982). Rather, the presumption must be
rebutted with specific and comprehensive medical evidence proving the absence of, or severing, the
connection between the harm and employment. Hampton v. Bethlehem Seel Corp., 24 BRBS 141,
144 (1990). When aggravation of or contribution to a pre-exigting condition is dleged, the
presumption gtill gpplies, and in order to rebut it, Employer must establish that Clamant’ s condition was
not caused or aggravated by his employment. Rajotte, 18 BRBS 85 (1986). If the adminigrative law
judge finds the Section 20(a) presumption is rebutted, he must weigh dl the evidence and resolve the
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causation issue based on the record asawhole. Kier, 16 BRBS at 129; Devine v. Atlantic
Container Lines, G.T.E., et. al., 25 BRBS 15, 21 (1991). When the evidence asawholeis
congdered, it is the proponent (Claimant) who has the burden of proof. See Director, OWCP v.
Greenwich Colleries, 114 S.Ct. 2251, 28 BRBS 42 (CRT) (1994).

To rebut the Section 20(a) presumption Employer offers the deposition testimony of Dr.
Tornberg. Although Employer’s counsd gpparently agrees with Dr. Trieshmann's Satement that spind
stenosis can be aggravated by obesity (TR. at 8), he argues that in this case Claimant’ s diagnosis of
“morbid obesity” preceded hiskneeinjuries. In his brief Employer’s counsd argues “ Claimant’ s back
pain is atributable to spind stenosis. The Claimant’s spind stenosis waas neither caused by nor made
materiadly worse by any condition at work.” (Employer’ s Brief a 14).

Employer rdlies on the opinion of Dr. Tornberg, that Claimant’s spinal stenosisisan “ordinary
disease of life’ and that it is not occupationdly related. (EX 17-6). Seealso (EX 17-14,
15)(raterating his opinion that Claimant suffers spinad stenod's and that the condition is not
occupationally related, rather it is an ordinary disease of life). Further, after reviewing Clamant’s
medical records from Dr. Trieshmann, Dr. Carlson, and Dr. Acosta, aswell as Dr. Carlson’'s
deposition, discussed infra, Dr. Tornberg again opined that pina stenogisis an ordinary, progressive
disease of life. He further sated that Claimant’ s knee injury did not contribute to his pain while walking
therefore making his back condition more symptomatic, that it was completely unrdated. (EX 17-7-9).

Dr. Tornberg was aso asked about Claimant’ s obesity and whether or not hisweight gain
caused, aggravated or accelerated Claimant’s spina stenosis. Dr. Tornberg testified that while obesity
may have aloose association with mechanica or muscular back pain, it does not have arelationship
with spind stenoss. Specificaly, he tedtified:

Wi, here' stheissue, and | think it’simportant to differentiate these things. Causation
isavery specific entity. Association is the more common thing that we see.

Overweight people and back pain. There' s an association, but there's, you can't
conclude that the back pain is caused by smply being overweight no more than you can
conclude that because many people with back pain have brown eyesthat brown eyes
cause back pain. They're aloose association. Inthe case of spind stenoss, however,
it is a degenerative disease of the spine. It isunrelated to obesity, the condition itsdlf. It
isanarrowing of the outlet in the spine that the nerve hasto pass. It's progressive, and
consequently will irritate the nerve. And the pain of spind stenosis and that condition
and its subsequent long-term effect should be differentiated from that of smple,
mechanica common back pain. ... Spind genosisisnot amuscular condition, no. Itis
anarowing, if youwill. ...

(EX 17- 9, 10, 11). Dr. Tornberg's unequivocal deposition testimony constitutes substantial evidence

affirmatively severing the causal connection between Clamant’ s knee injuries, weight gain, and his
spina stenoss, therefore the § 20(a) presumption is rebutted.
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Weighing the Evidence

Once the presumption of causation has been successfully rebutted, “the presumption no longer
controls and the issue of causation must be resolved based on the evidence asawhole.” Devine v.
Atlantic Container Lines, G.I.E., 25 BRBS 16, 20-21 (1990). Thisiswhat iscommonly referred to
as the “bursting bubble’ theory of the Section 20 (@) presumption. Brennan v. Bethlehem Steel
Corp., 7 BRBS 947 (1978). Therefore, the clamant must show, by a preponderance of the evidence,
that his employment caused, contributed to or aggravated his condition. In attempting to meet this
burden, Clamant is not entitled to the so-caled “ benefit of the doubt rule” Director, OWCP v.
Greenwich Collieries, 114 S.Ct. 2251, 28 BRBS 43 (CRT) (1994).

When a claimant sustains a second work-related injury, that injury need not be the primary
factor in the resultant disability for compensation purposes. See generally Independent Stevedore
Co. v. O’ Leary, 357 F.2d 812 (9" Cir. 1966). If awork-related injury aggravates, exacerbates,
accderates, contributes to, or combines with a previous infirmity, disease, or underlying condition, the
entire resultant condition is compensable. Wheatley v. Adler, 407 F.2d 307 (D.C. Cir. 1968).
Further, if thereisanaturd progresson, or an injury that isthe natura and unavoidable consequence of
apreviousinjury it isaso compensable. See Merrill, 25 BRBS at 144-45. The basic rule of law in
“direct and natura consequences’ casesis succinctly stated in Cyr v. Crescent Wharf & Warehouse
Co., 211 F.2d 454, 457 (9th Cir. 1954) asfollows. “If an employee who is suffering from a
compensable injury sustains an additiond injury as anatura result of the primary injury, the two may be
sad to fuse into one compensable injury.” See also Bludworth Shipyard v. Lira, 700 F.2d 1046 (5th
Cir. 1983); Mississippi Coast Marinev. Bosarge, 637 F.2d 994, modified and reh’ g denied, 657
F.2d 665 (5th Cir. 1981); Hicks v. Pacific Marine & Supply Co., 14 BRBS 549 (1981);1 A. Larson
WORKMEN’SCOMPENSATION LAW § 13.00 at 3-502 (1992).

Clamant’s contention that his weight gain was, essentidly, a natural and unavoidable
consequence of his kneeinjuries and that that weight gain aggravated his spind stenosis, istenuous. In
his testimony, Clamant agreed that his weight fluctuated prior to hisknee injury aswell asafter. (TR. a
48). The medica evidence supports this statement. Claimant’ s records, including his weight, arein
evidence from 1980 through the present. Claimant’s weight has not been below 300 pounds since
March 30, 1988. (CX 10-13)(EX 8A-13). Seegenerally (CX 10), (EX 8A). Around the date that
Claimant reported his occupationa kneeinjury, August 6, 1993, Claimant’s weight was around 339
pounds. See (CX 10-33),(EX 8A-30)(documenting Claimant’s weight as 339 pounds on August 10,
1993); (CX 10-33),(EX 8A-33)(documenting Claimant’s weight as 342 pounds on July 12, 1993).
Claimant has weighed in excess of 350 pounds since August 5, 1996. (CX 10-57). Seegenerally
(CX 10), (EX 8A). Whenfindly weighed by adieticianin July of 2000, Claimant weighed 434
pounds. (CX 13-1).

Evenif it is accepted that Claimant’s knee injuries contributed to his weight gain, Claimant has
not put forth sufficient evidence to prove by a preponderance of the evidence that his obesty
aggravated or accelerated his spind stenosis. [n support of this proposition, Claimant offers the
somewhat conditiond testimony of Dr. Carlson and a brief letter from Dr. Trieshmann. Both Dr.
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Trieshmann and Dr. Carlson gate that, generdly, obesity “can” aggravate spind stenosis, however,
neither of them specificdly or affirmatively reae Clamant’ s post-knee injury obesity with an
aggravation of his underlying condition. All of the medica evidence offered states, however, that spind
genossis adegenerative disease of life.

Dr. Carlson agreed that Claimant’ s “ age and morbid obesity are aso consstent with spina
genosis or an arthritic condition.” (CX 12-16). He stated that he did not think there was* a specific
correlation between obesity and spind stenosis, but dl the strain you put on your back can lead to
soind senoss” Id. He explainsthat obesty can put a strain on the spine because “[u]sudly the weight
of your abdomen on your spine does make your spine alittle lessstable” 1d. Dr. Carlson dso testified
about the role of waking and working in Clamant’s condition, reiterating his opinion that spind senosis
comes from life. He elaborates.

The symptoms of spind stenosis may be aggravated by work activity, yes. Doesiit
come from work? We can’'t make that judgment. It comesfrom life. Working is part
of life. 1 can't say tha his spind stenosis may not have happened if he didn’t do a
gpecific job. Arethere more shipfitters that have spind stenosis than other patients? |
don't think so.

Id. There are no Sudies that say people in heavy manua labor have more spind stenosis than peoplein
the generd population. 1d. Findly, the following exchange occurred:

Q: Now, you said working could cause-did you say flare-ups? What was the word
you used?

A: Aggravation.

Q: When you use the word aggravation, am | correct [in assuming that] you're talking
about atemporary process linked to the activity such that when the activity ceases the
aggravation of the symptoms should cease after a short period of time?

A: Wewould liketo think so. It's not dways the case.

Q: All right. In this case, ther€' s no evidence that the underlying process itsdlf was
made materidly worse by any work activity, isthere?

A: It looks like the walking is what sort of started his symptomology.

Q: Would you expect that when he stops waking he would stop having an aggravation
of symptoms?

A: That’s not entirely true no.
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Q: Soin your opinion — et me separate this between the underlying process and the
aggravation. There s no evidence that the underlying process was made any worse by
work activity?

A: Right.

Q: The only bass you have for believing that the waking precipitated symptoms that
would have prolonged in nature would have been his history?

A:Yes

Q: That' sthe only thing you haveto rely on for that?

A: Absolutely. ... According to my notes| don’'t have anything that says why it

[Clamant’s symptomology] started. | have to go on the other information that said,

yes, it sarted by waking.
(CX 12- 8 through 11). Dr. Carlson also wrote that, while Claimant’ s condition may have been
aggravated by hiswork, it isdifficult to separate the two. (EX 10-22). Finaly, when asked about the
causes of spina stenods, Dr. Carlson testified:

Usudly it s arthritic changes or ingtabilities in the spine that causes that. Most of the
timeit's caused from an arthritic process, but we don't know al the answers.

Q: What brings on the arthritic processes?
A: Life. Everyone has arthritis. 1t'sjust from being dive.
Q: Theré s nothing else that makes it come on fagter or dower in individuas?

A: There's some genetic predispositions to arthritis, but spinal enosisin generd is not
caused by those.

(CX 12-12, 13). Dr. Carlson did not, in any part of his deposition testimony affirmatively sate that, in
this specific case, Claimant’ s weight or work activities led to an aggravation of his spind stenosis.
Rather, he tedtified in generdities and peculations. See (CX 12-12) (discussing Claimant’s previous
back strains stating “We dl have back strains. Can it speed up stenosis? It' s very had to say whether
or not anything would speed up a stenotic problem.”), (CX 12- 8 through 11)(discussing Claimant’s
walking and onsat of symptoms, discussed fully supra).

Dr. Trieshmann’s entire opinion concerning the possible relationship between Clamant’s spind
genosis and hisweight gain is contained in a letter dated December 7, 2000. In that letter he writes:

14



| have reviewed the information which you have provided to me and it is clear that
[Clamant’ g knee injuries and the required treatment, rehabilitation and permanent
impairment have contributed to a very inactive lifestyle which would result in excessive
weight gain. Stated another way, his knee injuries contributed to his restrictions and
reduced physicd activities which has contributed to his Sgnificant weight gain.

With regard to the second issue relaing to the relationship of the weight gain to the
spind genogs, | havelittleto add. Clearly inactivity and weight gain can aggravate a
pre-existing degenerative and/ or hereditary condition such as spina stenoss.

(CX 5-22),(EX 16).

In addition to the somewhat equivocd testimony of Dr. Carlson and the brief, generdized
opinion of Dr. Trieshmann, the medica records and deposition testimony of Dr. Tornberg must dso be
consdered. Dr. Tornberg isthe only doctor to have examined Claimant for both his back pain and his
kneeinjuries. See (CX 6-1)(Clamant sinitid vigt to Dr. Tornberg concerning his knees), (EX 3-
8)(Dr. Tornberg's office note); discusson infra regarding Dr. Tornberg's Deposition (EX 17-13,
14)(discussing the language of the note and its significance). Dr. Tornberg unequivocaly testified that
Clamant’ s back pain and symptoms of stenosis were not related to his knee injuries which had
resolved. (EX 17-7 through 17-9). Regarding Claimant’s obesity, the following exchange occurred:

Q: Are you aware that [Claimant] had weight gain between 1994 and when you saw
him in the year 2000?

A: When | saw him | did not know that. Heis morbidly obese, it was clear that he
was, and that he did have really excessive weight gain. | did not know the specifics of
incrementa weight gain over hislife; it'salife-long process. I’ ve subsequently
reviewed Dr. Acosta s records that demondtrate that he, you know, clearly has had
long-standing morbid obesity and that there have been changesin hisweight over that

period.

Q: Can—if you assume, for the sake of argument, that obesity can cause or somehow
materialy worsen spind stenos's, assuming thet for the sake of argument, can someone
who is obese to begin with and becomes more obese be a any greater risk for suffering
pind senoss?

A: Wdl, heré stheissue, and | think it’simportant to differentiate these things.
Causation is a very specific entity. Association is the more common thing that we see.
Overweight people and back pain. There' s an association, but there's, you can't
conclude that the back pain is caused by smply being overweight no more than you can
conclude that because many people with back pain have brown eyesthat brown eyes
cause back pain. They're aloose association. In the case of spind stenoss, however,
it is a degenerative disease of the spine. It isunrelated to obesity, the condition itsdlf. It
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isanarowing of the outlet in the spine that the nerve hasto pass. It's progressive, and
consequently will irritate the nerve. And the pain of spind stenosis and that condition
and its subsequent long-term effect should be differentiated from that of smple,
mechanical common back pain. And common back pain can be aggravated by aweak
— it can be aggravated on occasion by deconditioned individuas who are obese. ...
Spind genosisis not amuscular condition, no. It isanarrowing, if you will. It would
be judt like if you put ablock in atunnel, and where two cars can get through, now only
one can. The problem that we get into with obesity and back pain, as| say, it san
asociaion. And when we talk about that, we talk about mechanica back pain, and
we talk about people having anaggy back because they’re obese. It's an attractive
target to blame on, and probably has some association with mechanicd intermittent
back pain. It'snot the cause of the back pain, it's what makes the back pain more
difficult. And it dsoremits. And we have to remember thet very thin people have both
back pain and spind stenosis in the absence of obesity. So that’swhy | point out it'sa
loose association.

(EX 17- 9, 10, 11). Dr. Tornberg further testified that, while originadly he assumed Claimant’ s back
pain was due to his morbid obesity, once he received Dr. Carlson’s diagnosis of spind stenosis his
opinion was refined. He testified, “I fed the spind stenosisisthe likely cause of his current back pain
and will be a cause for future back pain.” (EX 17-14, 15).

The medica evidence is conggtent in characterizing spind stenosis as a progressive and
degenerative disease that occursin ordinary life. See (CX 12-8)(Dr. Carlson’s opinion), (EX 17-14,
15)(Dr. Tornberg’s opinion),(CX 5-22)(Dr. Trieshmann’s opinion). Therefore, Claimant’s knee
injuries and work activities were not a cause of his condition. Further, given Clamant’s history of
obesity, this court can not find that his weight gain after 1994 was a“ direct and natura consequence’ of
hiskneeinjuries. Although Claimant did testify that his lifestyle changed after hisknee injuries (TR. &
32, 35-36, 50), he dso tedtified that his weight fluctuated prior to hiskneeinjuries. (TR. at 48).

Even if Clamant’s knee injuries did contribute to his weight gain, however, the medica
evidence supporting a connection between hisweight and the spind stenosisis unconvincing.
Considering the opinions of Drs. Carlson and Trieshmann in their entirety regarding the effect of
Clamant’ sweight on his spind stenosis, namely whether or not it aggravated this underlying
degenerative condition, | find them to be generdized and equivoca and therefore insufficient to carry
Claimant’s burden of proof. Further, | find Dr. Tornberg's clear and definitive testimony regarding
obesity and the nature of spinal stenosis persuasive. (EX 17-9, 10, 11).

Accordingly, considering dl of the medica evidence presented by Claimant and Employer, in

addition to Clamant’ s testimony, | find that the preponderance of the evidence does not establish that
Claimant’s spind stenosis back problems are causdlly related to hisweight gain. Therefore, | find that
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the Claimant’s spind stenosisis a personal condition and is not work-related.*?
Bilateral Kneelnjuries

Clamant has dso dleged that his bilatera knee injuries have left him permanently and totaly
disabled. See Clamant’sBrief a 32. Specificdly, Clamant testified that the job he returned to after
his 1999 surgery was not within his restrictions and therefore did not condtitute suitable dternate
employment. 1d. Sinceit has been Stipulated that Claimant did suffer awork-related bilateral knee
injury that did not reach maximum medical improvement until October 5, 1999, the only issue left to be
decided in this case is the nature and extent of that disability.

Under Potomac Electric Power Comp. v. Director, OWCP, 449 U.S. 268, 101 S.Ct. 509
(1980)(hereinafter “PEPCQO”), aclamant is limited to the statutory schedule of payment for a
scheduled injury. See PEPCO, 101 S. Ct. at 512-13. Therefore, unless a claimant is found to be
permanently and totaly disabled, he can recover no more than the schedule dlows, no matter what his
actua wage-earning loss. Claimant in this case concedes that if the court finds his spind stenosisto be
unrelated to work activity (as has occurred) heis not entitled to additiona compensation unlessheis
found to be permanently and totally disabled, completely lacking in wage-earning capacity, as aresult
of hisbilaterd kneeinjuries. (TR. at 16-20).

A cdamant has the burden of proving the nature and extent of his disgbility without the benefit of
the 8§ 20 presumption. Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Hunigman v. Sun
Shipbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once a claimant has established that
he is unable to return to his former employment because of awork-related injury or occupationa
disease, the burden shifts to the employer to demondtrate the availability of suitable dternate
employment or redigtic job opportunities which clamant is cgpable of performing and which he could
secureif hediligently tried. New Orleans (Gulfwide) Sevedoresv. Turner, 661 F.2d 1031 (5th Cir.
1981); Air America v. Director, 597 F.2d 773 (1st Cir. 1979); American Stevedores, Inc. v.
Salzano, 538 F.2d 933 (2d Cir. 1976); Prezios v. Controlled Industries, 22 BRBS 468, 471
(1989); Elliott v. C & P Telephone Co., 16 BRBS 89 (1984). While Claimant generaly need not
show that he has tried to obtain employment, he bears the burden of demongtrating hiswillingnessto
work once suitable dternative employment is shown. Shell v. Teledyne Movible Offshore, Inc., 14
BRBS 585 (1981); Trans-Sate Dredging v. Benefits Review Board, 731 F.2d 199 (4th Cir. 1984);
Wilson v. Dravo Corp., 22 BRBS 463, 466 (1989); Royce v. Elrich Construction Co., 17 BRBS
156 (1985).

12 This finding renders a decision on Employer’s § 8(f) claim unnecessary, however, the court again notes
that no Section 8(f) application was submitted into evidence for consideration. Further, obesity has not been
recognized as a pre-existing disability for § 8(f) purposes. See Brogden v. Newport News Shipbuilding & Dry Dock
Co., 80-LHC-2098 (August 17, 1981). See also Fleetwood v. Newport News Shipbuilding & Dry Dock Co., 80-LHC-
564 (August 7, 1980) (holding that the claimant’s breathing difficulties caused by obesity, and not the obesity in and
of itself, was a permanent partial disability which satisfied the requirements of § 8(f)).
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Nature of Disability (Permanent vs. Temporary)

An employee is congdered permanently disabled if he has any resdud disability after reaching
maximum medica improvement. Lozada v. General Dynamics Corp., 903 F.2d (2d Cir. 1990);
Snclair v. United Food & Commercial Workers, 13 BRBS 148 (1989); Trask v. Lockheed
Shipbuilding & Construction Co., 17 BRBS 56 (1985). A condition is permanent if claimant isno
longer undergoing trestment with a view towards improving his condition or if his condition has
dabilized. Leech v. Service Engineering Co., 15 BRBS 18 (1982); Lusby v. Washington
Metropolitan Area Transit Authority, 13 BRBS 446 (1981). A clamant’s condition may, however,
deteriorate after maximum medica improvement. See Davenport v. Apex Decorating Co., 18 BRBS
194, 197 (1986); Leech v. Service Eng’ g Co., 15 BRBS 18, 22 (1982). It isundisputed in the
ingant case that Claimant suffers a permanent disability, the dispute is over the extent of that permanent
disability. (TR. a 13)(parties do not dispute the fact that a permanent disability rating was pad in
1994). See generally Clamant’s Brief; Employer’ s Brief.

Extent of Disability (Total vs. Partial)

To establish aprima facie case of totd disability, the clamant must show that he is unable to
return to his regular or usua employment due to hiswork-related injury. Elliott v. C & P Telephone
Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific Shipyards Corp., 21 BRBS 339 (1988).
Where it is uncontroverted that a claimant cannot return to his usua work, he has established a prima
facie case of totd disability, and the burden shifts to the employer to establish the availability of suitable
dternative employment. Caudill v. Sea Tac Alaska Shipbuilding, 25 BRBS 92 (1991), aff’ d mem.
sub nom. Sea Tac Alaska Shipbuilding v. Director, OWCP, 8 F.3d 29 (Sth Cir. 1993).

It has been tipulated in this case that Claimant cannot return to his regular or usua employment
asaresult of hishilaterd kneeinjury. (JX 1 a Stipulation 25). Therefore, Clamant has established his
prima facie case of tota disability. The burden now shifts to Employer to demondrate the availability
of suitable dternate employment. See Newport News Shipbuilding & Dry Dock Co. v. Tann, 841
F.2d 540, 542 (4" Cir. 1988).

Suitable Alter nate Employment

An employer can establish suitable dternate employment by offering an injured employee alight
duty job which istallored to the employee' s physicd limitations, so long as the job is necessary and
clamant is capable of performing such work. Walker v. Sun Shipbuilding and Dry Dock Co., 19
BRBS 171 (1986); Darden v. Newport News Shipbuilding and Dry Dock Co., 18 BRBS 224
(1986). Alternatively, an employer must show the existence of redlistic job opportunities which the
clamant is cgpable of performing, consdering his age, educeation, work experience, and physica
regrictions. New Orleans (Gulfwide) Stevedoresv. Turner, 661 F.2d 1031, 14 BRBS 156 (5th Cir.
1981).

If an employment-related injury contributes to, combines with, or aggravates a pre-existing
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disease or underlying condition, the entire resultant disability is compensable. Independent Stevedore
Co. v. O'Leary, 357 F.2d 812 (9th Cir. 1966); Rajotte v. General Dynamics Corp., 18 BRBS 85
(1986). Also, when aclaimant sustains an injury a work which is followed by the occurrence of a
subsequent injury or aggravation outside work, employer is liable for the entire disability if that
subsequent injury is the natural, unavoidable result of theinitid work injury. See Bludworth Shipyard
v. Lira, 700 F.2d 1046, 15 BRBS 120 (CRT) (5th Cir. 1983); Hicks v. Pacific Marine & Supply
Co., 14 BRBS 549 (1981). See also Carlson v. Bethlehem Seel Corp., 8 BRBS 486 (1978)
(benefits were denied as the aggravation of clamant’s arthritic condition by awork-related injury
caused only atemporary recurrence of the symptoms rather than aworsening of the underlying
condition). However, if clamant’s subsequent injury is not found to be caused or aggravated by a
work-related injury the employer will not be lidble for the resultant additiond disability. See Marsala v.
Triple A South and Assoc. Indemnity Corp., 14 BRBS 39 (1981); Arnold v. Nabors Offshore
Drilling, Inc., 35 BRBS 9 (2001)(per curiam).

If the employer satisfies its burden, then the clamant, a most, may be partidly dissbled. See,
e.g., Container Sevedoring Co. v. Director OWCP, 935 F.2d 1544 (9th Cir. 1991); Dove v.
Southwest Marine of San Francisco, Inc., 18 BRBS 139 (1986). However, the claimant can rebut
the employer’ s showing of the availability of suitable dternate employment, and retain digihility for tota
disability benefits, if he shows he diligently pursued aternate employment opportunities but was unable
to secure a position. Newport News Shipbuilding & Dry Dock Co. v. Tann, 841 F.2d 540 (4th Cir.
1988); Roger’s Terminal & Shipping Corp. v. Director, OWCP, 784 F.2d 687 (5th Cir.), cert.
denied, 479 U.S. 826 (1986). The clamant’s diligenceisrelevant only after the employer satisfiesits
burden of establishing the availability of suitable dternate employment. Roger’s Terminal, 784 F.2d at
687.

Claimant was firg affirmatively diagnosed with spind stenoss on December 13, 1999, after
testing on December 8, 1999. (EX 10-7),(CX 8-4) (Dr. Carlson’s office note dated December 13,
1999); (EX 10-8)(reporting the results of Claimant’s December 8 tests). It is noted, however, that, as
early as November 23, 1999, Dr. Carlson noted that Claimant suffers from a degenerative disc disease.
(EX 10-6). Dr. Carlson listed spina stenosis as a possibility on October 4, 1999. (EX 10-1),(CX 8-
3)(Dr. Carlson’s office note dated October 4, 1999). However, since it has been determined that
Clamant’s back condition, spina stenos's, was not caused or aggravated by awork-related injury, it
must be treated as a second injury due to an intervening cause.

In cases involving second injuries due to intervening causes, only the restrictions relting to the
clamant’ swork-related injury will be consdered in establishing the extent of his disability and the
availability of suitable dternate employment. See e.g. Marsala v. Triple A South and Assoc.
Indemnity Corp., 14 BRBS 39 (1981); Arnold v. Nabors Offshore Drilling, Inc., 35 BRBS 9
(2001)(per curiam).

Therefore, only Claimant’s redtrictions regarding his knee injuries will be consdered in
ng suitable dternate employment.
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Work Restrictions Dueto Claimant’sKnee lnjuries

As dipulated, Claimant reached maximum medica improvement for his bilaterd knee injury on
October 5, 1999. (JX 1 at Stipulation 24). Claimant agrees that Employer has paid al necessary
compensation for hiskneeinjuries up until October 5, 1999. (TR. a 10-11). No new disability rating
had been assessed as of the hearing date, March 2, 2001. (TR. a 16). Asstated supra, aclamant’s
condition can deteriorate after the date of maximum medica improvement. See Davenport v. Apex
Decorating Co., 18 BRBS 194, 197 (1986); Leech v. Service Eng’g Co., 15 BRBS 18, 22 (1982).
Therefore, we must examine Claimant’ swork restrictions at the time he returned after to work after his
surgery in addition to any continuing restrictions assigned to his knees.

Claimant received permanent restrictions, gpparently for his knees, from Dr. Reid of
Employer’s Clinic, on January 14, 1994. Dr. Reid made the following notation in Claimant’s chart:
“change to read no prolonged knedling, crawling or squatting and alow to change position frequently.
Make perm.” (CX 9-1). After seeing both Dr. Greene and Dr. Tornberg, Claimant recelved
additiona temporary restrictions. Then, in awork restriction evauation dated May 27, 1994, Dr.
Tornberg redtricted Claimant from squatting and kneding. (EX 6- 16). In anote from Clamant’s
medical records with Employer, dated June 15, 1994, signed by Dr. JW. Reid, he writes “knees
minimally symptomatic now. MRI essentidly negative. ... Dr Tornberg tomorrow... (perm.). Keep
knedling to minimum. Allow to sretch legs frequently.” (EX 3-14). In awork restriction evauation
form dated June 16, 1994, Dr. Tornberg released Claimant to regular duty. (EX 6-15).

Claimant continued to seek treatment for his knee pain from Dr. Tornberg. On December 12,
1996, Dr. Tornberg wrote:

MRI shows degenerative changes, no frank tearing in the menisca structures of the
right knee. He has persstent pain and discomfort in both knees and asmall Baker's
cyst palpable on the posterolateral aspect of the left knee. Findings competible with
severe chondromdacia and degenerative arthritis, early. Thisis markedly aggravated
by his exogenous obesity. Recommended guarded activity; light duty would be
beneficid to avoid repetitive squatting and kneding; weight loss is essentid.

(EX 6-3).

In 1997, as discussed above, Claimant began to see Dr. Trieshmann for his knee pain.
Although there is no record in evidence reflecting the fact, according to alater notation Claimant had
arthroscopic surgery on hisright knee in March of 1997. (CX 10-63). See discusson supra note 8.
Subsequently, Claimant was released to regular duty on April 27, 1997, by Dr. Trieshmann. (EX 7-
21). Claimant was dlowed to continue his “usua duties’ at work at thistime. (CX 5-3),(EX 7-1).

Claimant continued to have problems with his knees, however, and his|eft knee ultimately

required surgery. In awork release dated November 24, 1998, Claimant was released for regular duty
as of November 30, 1998. He was excused from work by Dr. Trieshmann from November 23, 1998
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through November 30, 1998. (EX 7-23). See also (EX 7-24)(work release for February 17 1999).
After hisleft knee surgery in April of 1999, Dr. Trieshmann saw Claimant about once a month to assess
his condition. Ultimatdly, Dr. Trieshmann restricted Claimant from working at al until August 24, 1999.
See (EX 7-26) (note dated April 19, 1999, directing Claimant to remain out of work for two weeks);
(CX 5-11, 12), (EX 7-13) (note dated May 6, 1999 restricting Claimant from working for four

weeks); (CX 5-13),(EX 7-13, 27) (prescription dated June 2, 1999, restricting Claimant from working
for four weeks); (CX 5-16)(temporary light duty restrictions for Claimant from August 30, 1999 to
October 30, 1999).

During Claimant’s June 2, 1999 gppointment with Dr. Trieshmann, he noted that his right knee
was beginning to give him difficulty. Dr. Trieshmann specificaly noted thet, a thistime, Clamant’s left
kneeisimproving, “getting dong very wel.” Dr. Trieshmann determined that Claimant needed physicd
therapy for hisright knee aswdl as hisleft. Again, Clamant was unable to return to work. (CX 5-12).
See (CX 5-13),(EX 7-13, 27) (prescription dated June 2, 1999, restricting Claimant from working for
four weeks). Returning on June 17, 1999, Claimant got the results of some tests and continued to
complain of swdlingin hislegs. Dr. Trieshmann stated that he felt the “most gppropriate trestment
would be continued devation and rest” dong with physicd therapy. (CX 5-14),(EX 7-14) (emphasis
added). Again, Claimant was unable to return to work. Id. Claimant returned on July 9, 1999.
According to this note:

[Clamant’ 5] left kneeis coming dong quite well. Hisright knee however continuesto
give him trouble posterolaterdly. Histherapy isgoing well but the thergpists have
recommended hydrotherapy. ... Heisgtill unable to return to work. Hopefully at his
next vigt light duty will be available for him with regtricted dimbing, waking, sanding,
stooping.

(CX 5-14),(EX 7-14). On August 10, 1999, Dr. Trieshmann treated Claimant with a steroid injection
and continued his restriction againgt working for two weeks. After that two weeks, Dr. Trieshmann
dates “[h]opefully at that time he will be ready to return to light duty at work.” (CX 5-15),(EX 7-15).

In an office note dated August 26, 1999, Dr. Trieshmann stated that, at that time, Claimant’s
“principa symptoms seem to be coming from hisright leg....” According to Dr. Trieshmann, the
“geroid injection didn’'t help him much.” At thistime, Dr. Trieshmann sated: “I think the most
gppropriate course at thistime would be to return him to work with restricted duties and thisis
provided today.” (CX 5-15). Dr. Trieshmann issued temporary restrictions for Claimant from August
30, 1999 to October 30, 1999 on thisform dated August 25, 1999. (CX 5-16). Dr. Trieshmann
restricted Claimant’ s lifting to 25 pounds, not to be carried more than 100 feet. He also restricted
Clamant’s dimbing of gairsto only those to and from the job site and completely restricted his ability
to climb verticd or inclined ladders. Claimant was d o restricted completely from crawling, kneding,
and squatting. He was redtricted to occasiond (1-2.5 hours) of standing. Claimant’s bending and
twisting were not restricted. (CX 5-16),(EX 7-15, 30).

In aphysicd abilities form from Employer, dated September 24, 1999, Claimant was issued
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restrictions from September 24, 1999 through November 24, 1999. He was restricted from lifting over
25 pounds and that weight could only be carried 100 feet. He wastotally restricted from climbing
verticd or inclined ladders, crawling, knedling, and squatting. He was limited to climbing stairsto only
what was necessary to get to and from job site. He was also limited to occasiond (1-2.5 hours) of
danding. Theggnatureisillegible. (EX 7-32).

After his back became symptomatic, Claimant began seeing Dr. Carlson, as discussed supra.
Dr. Carlson issued Claimant temporary work restrictions dated November 5, 1999. These redtrictions
included a designation of light duty, a complete restriction on bending and alimit of 20 pounds on lifting.
(CX 8-2).

According to Dr. Trieshmann’s November 5, 1999 office note:

[Clamant’ g knee Stuation is about the same. Apparently alight duty was available for
him within the restrictions for his knees but his back problem is such that he isunable to
work.

His knee exam is unchanged today and | have nothing to add regarding his knees.
Hiswork restrictions regarding his knees are the same.

(CX 5-17), (EX 7-16). Inawork status dip dated November 5, 1999, and signed by Dr. Trieshmann,
Claimant was ingtructed to return to light duty work on November 8, 1999, with no bending and no
lifting more than 20 pounds. (EX 7-34),(EX 10-5). In awork restriction form provided by Employer
and filled in by Dr. Trieshmann, dated and beginning November 8, 1999 through a date “to be
determined,” Claimant was limited to lifting 20 pounds, for a maximum distance of 100 feet. He was
aso totaly prohibited from bending. (CX 5-18),(EX 7-33).

Regarding Claimant’ s back injury, Dr. Carlson aso issued work restrictions. In a Supplemental
Disability Report to Aetna dated November 23, 1999, Dr. Carlson reported that Claimant returned to
work on October 26, 1999. Claimant’s current condition and diagnosis was noted to be degenerative
disc disease. Claimant first consulted him on October 4, 1999 and he was seen again on October 12,
1999 but no other gppointments were scheduled. Claimant was released to work with light duty
regtrictions of no bending and no lifting more than 20 pounds. Findly, Clamant was noted to be
continuoudy totally disabled, or out of work from October 5, 1999 thru October 26, 1999. (EX 10-
6). On January 31, 2000, Dr. Carlson issued awork status restriction form for Claimant stating that he
should return to work on February 7, 2000 in alight duty capacity with limited standing and no lifting of
more than 20 pounds. (EX 10-11). Inawork status dip that appears to be dated March 14, 2000,
athough the date below it is April 14, 2000, Dr. Carlson releases Claimant to work light duty with
limited stlanding and climbing, and alimit of 20 [bson lifting. (CX 8-6),(EX 10-12).

In aform dated April 11, 2000, Dr. Carlson issued temporary duty restrictions for Claimant to
last three months. Claimant was totdly restricted from climbing vertica or inclined ladders. He was
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restricted to only frequent (2.5-5.0 hours) climbing of sairs. He was limited to lifting 20 pounds. He
was totdly redtricted from crawling, knedling, squatting, bending, or twisting. Findly, he was restricted
to frequent (2.5-5.0 hours) standing and occasiona (1-2.5 hours) work above his shoulders. The
notation also appears to say avoid repetitive motion of lumbar spine. (EX 10-13).

In aform for work restrictions dated July 10, 2000, Dr. Carlson issued temporary duty
redrictions for Clamant to last three months. Clamant was totally restricted from climbing vertica or
inclined ladders. He was redtricted to only frequent (2.5-5.0 hours) climbing of sairs. He was limited
to lifting 20 pounds. He was totdly restricted from crawling, knedling, squatting, bending, or twisting.
He was redtricted to frequent (2.5-5.0 hours) standing and occasiona (1-2.5 hours) work above his
shoulders. Again there is anotation that appears to say avoid repetitive motion of lumbar spine. (EX
10-13).

Dr. Carlson again examined Claimant on July 25, 2000 and established a disability rating. He
wrote:

[Claimant] has symptoms of low-back pain and also deep tendon reflexes, aswell as
spind senosis seen on his MRI scan, which placed him in DRE lubosacra category 3
radiculopathy with a 10% whole body impairment.

(CX 8-10),(EX 10-18). Also, in aletter dated September 25, 2000, Dr. Carlson wrote “Claimant’s
current trestment includes an exercise program which he has learned through the physiatrist, aswell as
lifting restrictions of no greater than 40 Ib.” (EX 10-21). As Employer points out in his brief, however,
there is a discrepancy between this forty pound restriction and his later indications of a twenty pound
limitation. See Employer’sbrief at 8 (citing EX 10-21; EX 10-19; EX 10 -20).

In aletter dated October 6, 2000, Mr. DeMark, a certified Rehabilitation Counsdlor, asked
Dr. Carlson if his“light redrictions, with no lifting of over twenty pounds, limited standing and limited
climbing” were ill in effect. Dr. Carlson indicated that they were. (CX 8-11),(EX 10-19). Ina
separate form, also dated October 6, 2000, Dr. Carson issued restrictions for 3 months. Those
redrictions included: no lifting over 20 pounds; no climbing on vertica or inclined ladders, dlowed
frequent (2.5-5.0 hours) climbing of gtairs; no crawling, kneding, squatting, bending or twisting; alowed
for frequent (2.5-5.0 hours) standing; and only occasiona (1-2.5 hours) work above shoulders. There
isaso apartidly illegible handwritten notation to avoid some type of repetitive motion. (CX 8-12).

In aform from Mr. DeMark dated October 16, 2000, Dr. Carlson indicated that Claimant
could perform the following activities: continuous Sitting for up to eight hours a day; and intermittent
walking, lifting, bending, squatting, dimbing, kneding, twigting and standing for one hour aday. Dr.
Carlson indicated that Claimant’ s lifting restriction should be 10-20 Ibs. Dr. Carlson aso indicated that
Claimant could work eight hoursaday. Claimant was released to reach or work above the shoulder,
use hisfeet to operate foot controls or for repetitive movement, and operate any type of motor vehicle.
Finaly, Dr. Carlson indicated that he anticipated Claimant would need vocationa rehabilitation services.
Claimant had reached maximum medica improvement for his spine and been assgned a 10%
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permanency rating. All other indications were norma. (CX 8-13),(EX 10-20).

Regarding Clamant’s knees, Dr. Trieshmann filled out aform entitled “ Physicad Capacities
Evauation” dated October 17, 2000 for Clamant. This form indicated that Claimant could stand or
walk for atotd of 2 hoursin awork stuation alowing for periodic bresksto rest. According to Dr.
Trieshmann, Claimant could not stand or walk as long as 2 hours without an opportunity to Sit.
Claimant could st for asmuch as 7 or 8 totd hoursif a*“stting job could be obtained dlowing the
patient to shift Stting positions as necessary and occasionaly stand (for afew minutes per hour).” (CX
5-20). Clamant could gt for atota of 2 hours “shifting Sitting positions but not being able to stand.”
Claimant could work for afull 8 hoursif he could change from sitting to sanding & will. 1d. Dr.
Trieshmann was dso asked to address the weights Claimant could carry or lift. He indicated that
Claimant could “occasondly” lift or carry weights from 0-20 pounds, however, weights from 20 to 50
pounds were not to be lifted or carried at dl. (CX 5-20). Dr. Trieshmann was asked to “[d]escribe
any chronic limitation of mation, swelling, or loss of function of...legs, ankles, feet.” Heindicated
Clamant’s“knees 0 -> 100" degrees, indicating both right and left knees. He dso indicated thet it is
necessary for Claimant, during an 8 hour work day, to elevate his legs or feet for 30 minutes every 3
hours™® Claimant’s arms, shoulders and hands were not noted to be impaired. Id. (emphasis added).
When asked to describe if pain is present, Dr. Trieshmann wrote “refer to Dr. Carlson.” All other
indications on the form were norma. (CX 5-20,21).

On January 10, 2001, Dr. Carlson established permanent restrictions for Claimant in aform
provided by Employer. On thisform Dr. Carlson indicated that Claimant was redtricted to:

lifting 20 pounds; restricted to no climbing of vertica or inclined ladders; dlowed
frequent (2.5-5.0 hours) climbing of gtairs; restricted to no crawling, knedling, squatting,
bending or twisting; alowed frequent (2.5-5.0 hours) standing; and restricted to
occasiona (1-2.5 hours) work above shoulders.

Dr. Carlson further noted that Claimant should avoid repetitive motion of the lumbar spine. (CX 8-14).
See also (CX 9-6)(Employer’ sreceipt and printout of Claimant’s restrictions).

Light Duty Employment

An employer can establish the existence of suitable dternate employment by offering an injured
employee alight duty job which istailored to the employee s physicd limitations, so long asthe job is
necessary and claimant is capable of performing such work. Walker, supra. Employer arguesthat it
met this burden by returning Claimant to the same job he was performing prior to his April 1999
surgery. Essentidly, Employer sates that both Claimant and his treating physician described thisjob a
various times as gppropriate and that it is ajob which his physician gpproved at onetime. (EX 7-5, 6,

13 Although Employer suggests that thisis a surprising addition to Claimant’s restrictions, the court takes
note that as early as June 17, 1999, Dr. Trieshmann was recommending that Claimant elevate hislegs. (CX 5-14),(EX
7-14).

24



16). Therefore, Employer argues, but for Clamant’s unrelated back impairment, he could return to his
long standing light-duty job.

Claimant returned to work on September 28, 1999. However, Dr. Trieshmann’s notes four
days earlier on September 24, 1999, indicate that the Claimant was not returned to work on that date
as “the yard did not have light duty fitting his regtrictions.” (EX 7-16). Dr. Trieshmann's restrictions,
effective September 24, 1999 through November 24, 1999 included: lifting over 25 pounds, only to be
carried 100 feet; no climbing vertica or inclined ladders, crawling knedling or squatting; only stairs
necessary to get to and from the job site; and only occasiond (1-2.5 hours) standing. (EX 7-32).

Clamant testified that when he returned to work on September 28, 1999, he was returned to
his regular duties, not light duty within hisregtrictions. As Claimant explains. “1 was dill putting...making
bracketsand things.” (TR. at 27-28). Claimant tetified that the job had not been modified for him a
al when he returned to work, and that he had problems performing those duties. (TR. at 28).
Specificaly, Clamant testified “1 would bend down. We had to pick up plates, you know. A plate
weighs about 25 to 30 pounds, and put it on the table and put them together.” 1d. Claimant credibly
testified that he had pain in both his knees and back when he would lift and bend to pick up things. Id.
The Claimant worked only for two days at this regular duty job, when he experienced back pain inthe
parking lot on the way to hiscar. (Tr. 28). It was after thisincident, that he returned to see Dr. Acosta
and has not returned to work with the Employer. (EX 3-54).

Employer relies heavily on the fact that Claimant was returned on September 28, 1999, to the
same job he had prior to his April 1999 surgery. Employer’s explanation for the return of the Claimant
to this regular duty job was that Dr. Trieshmann had found that this job was a very appropriate
occupdtion for him. However, that statement by Dr. Trieshmann was made over ayear earlier and
prior to Claimant’'s surgery. (EX 7-5,6,16), (TR. a 32, 53). To the contrary, Dr. Trieshmann had
stated only four days earlier, on September 24, 1999, that the Claimant had not been returned to work
asno light duty was available. Asde from Claimant’s permanent restrictions from 1994 (no prolonged
knedling crawling or squatting and the opportunity to change pogtions frequently(CX 9-1)), Clamant
appears to be under no additiona restrictions prior to his 1999 surgery. See generally (EX 7)(Dr.
Trieshmann’s records, including work restrictions). After the 1999 surgery, there are additiond
resrictions on lifting.

The Employer argues the Claimant’s (pre-April 1999) job, to which he was returned on
September 24, 1999, condtitutes light duty work. Asthe Employer bears the burden of proving
suitable dternate employment, the Employer must prove by a preponderance of the evidence that this
job complied with Claimant’ s physical restrictions as given by Dr. Trieshmann on September 24, 1999,
Employer introduced no evidence as to what Claimant’ s duties were on September 28, 1999.
Therefore, the Clamant’ s testimony (that he had to bend down, pick up plates weighing 25 to 30
pounds, put them on the table and put them together and that this caused him pain) is unrebutted. Upon
congderation of this credible testimony, the September 24, 1999, statement by Dr. Trieshmann, and
Employer’slack of evidence regarding the duties and suitability of this postion, | find that Employer has
not proven by a preponderance of the evidence that Claimant’s (pre-April 1999) regular duty job
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complied with Claimant’ s work restrictions given on September 24, 1999. Therefore, | find that the
job Claimant returned to on September 28, 1999, was not light duty work and does not congtitute
suitable dternate employment.

Labor Market Survey

It iswell-settled that Employer must show the avallability of actud, not theoretica, employment
opportunities by identifying specific jobs available for Clamant in close proximity to the place of injury.
Royce v. Erich Construction Co., 17 BRBS 157 (1985). For the job opportunities to be redlistic,
Employer must establish their precise nature and terms, Reich v. Tracor Marine, Inc., 16 BRBS 272
(1984), and the pay scalesfor the dternate jobs. Moore v. Newport News Shipbuilding & Dry
Dock Co., 7 BRBS 1024 (1978). The employer must produce evidence of redigtically available job
opportunities which the claimant is capable of performing, consdering his age, education, work
experience, and physica redrictions within hisloca community. Trans-State Dredging v. Benefits
Review Board, 731 F.2d 199 (4™ Cir. 1984).

In Universal Maritime Corporation v. Moore, 126 F.3d 256, 265 (4" Cir. 1997), the
Fourth Circuit held that an employer meets his burden by “demongrating the availability of specific jobs
in aloca market and by relying on standard occupationa descriptionsto fill out the qudifications for
performing such jobs” The Court further stated that the burden imposed is pardld to that required by
other compensation schemes which rely on standard occupationd descriptions, including those
provided by the DicTIONARY OF OcCUPATIONAL TITLES (hereinafter “DOT”). |d.

Finaly, when referencing the externd labor market through a labor market survey to establish
suitable dternate employment, an employer must “ present evidence that arange of jobs exigswhichis
reasonably available and which the disabled employee is redigticdly able to secure and perform.”
Lentz v. Cottman Company, 852 F.2d 129, 131 (4™ Cir. 1988). According to the Court, “[i]f a
vocationd expert is able to identify and locate only one employment position, it is manifestly
unreasonable to conclude that an individual would be able to seek out and, more importantly, secure
that specific job.” 1d.

The Benefits Review Board has announced that a showing of available suitable dternate
employment may not be applied retroactively to the date the injured employee reached maximum
medica improvement and that an injured employee stotd disability becomes partid on the earliest date
that the employer shows suitable dternate employment to be avallable. Rinaldi v. General Dynamics
Corporation, 25 BRBS 128, 131 (1991). In so concluding, the Board adopted the rationae
expressed by the Second Circuit in Palumbo v. Director, OWCP, 937 F.2d 70, 76 (2d Cir. 1991),
that maximum medica improvement “has no direct rlevance to the question of whether a disability is
total or partia, as the nature and extent of a disability require separate andyss.” The Court further
dated that “...It is the worker’ sinability to earn wages and the absence of dternative work that renders
him totaly disabled, not merely the degree of physica imparment.” 1d.

In the ingtant case, Employer has submitted a labor market survey performed by Mr. William
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Y. Kay, avocationa consultant, of Resource Opportunities, Inc. (“*ROI”), as evidence of suitable
dternate employment. (TR. at 53). Mr. Kay has adegree in Psychology and worked for the State of
Virginia as a Rehabilitation Counsdlor from 1967-1996. 1d. He hasworked in the private
rehabilitation business for about two years dedling with labor market surveys and vocationa
evaduations. 1d. Although Mr. Kay testified that he received aletter from the Office of Workers
Compensation Programs stating that he was approved to be certified to provide vocationa services, he
did not actualy get the certification. (TR. a 110). The following exchange regarding Mr. Kay's
qualifications ensued:

Q: For the OWCP certification, you used to be OWCP certified?

A: CRC cetification** — 1" ve never been OWCP certified. Well | was working for the
State for so many years. It'sjust recently that I’ ve been in the business of deding with
Workers Comp. on thislevel.

(TR. a 113). Mr. Kay performed alabor market survey from the date of October 5, 1999 until he
completed his report on November 22, 2000, in order to establish what, if any, employment
gopropriate for Clamant was available. (1d. at 56-57). See also (EX 12)(Mr. Kay’s labor market
survey results); (EX 20)(job descriptions signed by the employerslisted in the survey); (EX 21)(job
descriptions signed and approved by Dr. Carlson).

Mr. Kay consdered Claimant’s educationa background and employment history, aswell as
the results of his vocationd testing of Claimant in administering his survey. Mr. Kay preformed tests on
Claimant and, through a computer program, obtained corresponding grade levelsfor Claimant’s
abilities. The results he obtained were: verbd, less than sixth grade, quantitative or math part was a
sxth grade level, composte skills were less than sixth grade. (TR. at 84), (EX 12-7). Also,in
reviewing Claimant’s high school records, Mr. Kay noted that he graduated 38" out of 68 students, in
the 3¢ quartile. (TR. at 84-85), (CX 16-3). However, in those same records, there was a score of 68
noted for an intelligence test. (CX 16-4). That score, according to Mr. Kay, would probably be
borderline range, “alittle below the average... Between the upper level of possibly dow learner or
borderline retarded and borderline norma.” (TR. a 86).® Mr. Kay aso noted that, according to his
andyss, Clamant scored highly in abilities or skillsin spatid perception, motor coordination, and
manua dexterity. (EX 12-7). Hedso listed severd transferable skills, including the ability to count and
make change, knowledge of loca geographica area, and ability to work and communicate with others
to accomplish agiventask. (EX 12-8, 9).

Mr. Kay dso consgdered Clamant’s medicd redrictions in performing hissurvey. The

14 Although no evidence has been entered as to what CRC represents, and Mr. Kay’s Curriculum Vitaeis
not available to this court, based upon the organizations listed on Mr. DeMark’s Curriculum Vitae, it is assumed that
CRC represents the National Commission on Rehabilitation Counselor Certification.

5 According to Mr. DeMark, infra, however, a score of 69 is an automatic listing of disability under the
Socia Security Guidelines, and a score of 68 places one in the category of mentally retarded. (TR. at 120).
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restrictions he considered, however, goparently did not include any of Dr. Trieshmann’s restrictions for
Clamant’s knees. Mr. Kay relied on aresponse from Dr. Carlson to Mr. DeMark dated October 16,
2000, listing Claimant’ s permanent restrictions as no lifting over 10 pounds, and walking, lifting,
bending, squatting climbing, knedling, twisting, and standing to 1 hour. (EX 12-4). Prior to these
restrictions, Dr. Carlson issued temporary restrictions on October 9, 2000 which Mr. Kay adso
condgdered. These redtrictions included no lifting over 20 pounds, no climbing ladders, no crawling,
knedling, squatting, bending or twisting, frequent standing and stair climbing, occasond work above the
shoulders, and avoiding repetitive motion of lumbar spine. (EX 12-5). Findly, Mr. Kay dso
considered the permanent knee restrictions issued by Dr. Reid on March 2, 1994. Those restrictions
included were no prolonged knedling, crawling, or squatting and work which alows Claimant to change
position frequently. 1d. While Mr. Kay did opine that Claimant needed vocationd rehabilitation
counsdling, in agreement with Dr. Carlson (CX 8-18), he was not authorized by Employer to provide
that service. (TR. at 82-83).

To rebut this study, Claimant offers the testimony and report of Francis Charles DeMark, Jr.,16
of Coasta Vocationd Services, Inc., a certified rehabilitation counsdor'’ and case manager.® Mr.
DeMark reviewed ROI’ s records, the job descriptions prepared by Mr. Kay, the corresponding job
decriptions in the DOT, the results of his own vocationd testing of Claimant, and Claimant’s medicd,
socid and employment hitory in formulating his opinion. According to Mr. DeMark, Dr. Trieshmann
hed, at thistime, redtricted Clamant to light duty, including no ladder climbing, limited air climbing,
and limited standing of one to two and one half hours maximum. (CX 11-1). Hereported that Dr.
Carlson’sredrictions for Claimant’s back injuries involved no lifting of more than twenty pounds, no
crawling, knedling, squatting, bending, or twigting, as wdl as limited standing and limited work above
the shoulder. After performing vocationa tests of Claimant, Mr. DeMark reported:

[Claimant tested as] reading on a second grade level, spelling on a second grade leve,
and performing arithmetic on aforth grade leve. Intelligence testing showed thet his
score would be considered “borderline.” Manua dexterity testing indicates that he has

poor dexterity.

(CX 11-2). Clamant scored a 77 on the intelligence test administered by Mr. DeMark. (TR. at 121).
As discussed supra, thisis not anorma or average score, it is considered “borderline”  According to
Mr. DeMark:

And by theway, every one of the jobs that Mr. Kay lids, if you andyze it usng the

1 Mr. DeMark’s Curriculum Vitaeisin evidence at CX 11-26 and 11-27.

17 Mr. DeMark has been certified by the National Commission on Rehabilitation Counselor Certification
since 1982 and by the United States Department of Labor, Office of Workers' Compensation Division of V ocational
Rehabilitation since 1983. (CX 11-26).

18 Mr. DeMark has been a certified case manager by the Certification of Insurance Rehabilitation Specialists
Commission since 1993. (CX 11-26).
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DOT, it requires an average learning ability, and under gptitude, that’s caled generd
learning ability, each job requires aclassfication 111 which isthe 34 to 66 percent which
would correspond to average intelligence.

(TR. & 128). Mr. DeMark aso opined that Claimant is borderline functiondly illiterate, meaning that
athough Claimant can read and write, he does not redlly have the ability to communicate with peoplein
terms of reading or writing or an ability to understand and follow written ingructions or directions. (TR.
at 117-118). Mr. Kay doesnot agree. (TR. at 86).

Mr. DeMark aso noted that Claimant had no transferrable skills. (TR. at 123). In particular
he disagrees with Mr. Kay's definition of communications skills. He testified:

[B]eing ableto talk and converseis not atransferrable skill. That’s not a sgnificant
vocationd skill. [Some examples of communications transferrable skills are the use of a
computer. Theidea of being able to take shorthand, again typing — those would be
communications kills...

(TR. at 124). Despite Claimant’s experience in supervisng and ingructing people at the Shipyard, Mr.
DeMark does not believe Claimant has transferrable communication skills. Rather, Mr. DeMark
focused on the significant experience that Claimant had in everything he taught and supervised. (TR. at
149-50). Findly, Mr. DeMark opined that Claimant would not be successful in his efforts to find work,
due to the combination of his vocationd deficits and hisage®® (CX 11-3), (TR. at 125).

In performing his labor market survey, Mr. Kay provided some general and some specific job
descriptionsto Dr. Carlson in order to get his gpprova of the physica qudifications. (TR. a 108). Dr.
Trieshmann did not respond, apparently, to Mr. Kay’ s request for approval of thejobs. Id. Further,
Mr. Kay did not incorporate Dr. Trieshmann's redtrictions requiring Claimant to eevate his legs for
thirty minutes every three hours, as Mr. Kay was gpparently unaware of thisredtriction. (TR. a 89).
Mr. Kay stated that he primarily used the same redtrictions that Mr. DeMark used, the lowest that he
had. (TR. a 89). Dr. Trieshmann did not formaly note that Claimant needed to eevate his feet
periodicaly until the restrictions issued on October 17, 2000. 1d. Mr. Kay testified that this restriction
would not disquaify many of the jobs he found, specificaly the security guard positions, the dispatcher
position, and the pogition a Goodwill. (TR. at 89-90). Seediscusson infra regarding specific
available employmentt.

Finaly, Mr. Kay did not use the appropriate DOT descriptions of many of the positions he was
advocating. While thisis not an issue for the jobs which Mr. Kay obtained specific descriptions and
vigited the job stes, hisfailure to use the appropriate DOT descriptions will be consdered in those

1 Mr. DeMark was confronted by past testimony in two cases involving past claimants with similar
intelligence scores and age as Claimant. In those cases, Mr. DeMark explained, other factors, such as questions
regarding test scores, experience with the public, the job market, and transferrable skills were considered. (TR. at
136-43, 145-48, 154-55).
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postions for which generd standard occupationa descriptions were used, because Mr. Kay stated in
his report that the DOT was considered as part of hisandysis. (EX 12-4). Mr. DeMark did,
however, utilize the DOT but, dthough he has spoken with the employerslisted in the survey, has not
gpoken with them regarding Clamant. (TR. at 143-44).

To summarize the survey he performed for Claimant, Mr. Kay dates:

[t]he survey indicates there have been and there currently are viable employment
opportunities available to [Claimant] with an average wage of $6.25 per hour or
$250.00 per week and aresidual wage earning capacity as high as $8.50 per hour or
$340.00 per week. These jobs are entry level and do not require transferable skills.

(EX 12-2)(TR. at 74). After interviewing and testing Claimant, Mr. Kay focused on three occupational
aress in which he gated suitable jobs for Claimant were available: customer service, entry level;
unarmed security work; and driving. (EX 12-9). All of the employers listed indicated thet they were
hiring at the time Mr. Kay contacted them. (EX 12-10 through 13). Mr. Kay opined that these types
of jobs are routingly available in theloca labor market. (TR. at 74). See also (EX 12-24 through 74)
(listings of smilar job openingsin aloca newspaper from October 5, 1999 through the date of the
survey, November 22, 2000).

Customer Service- Entry Level

According to Mr. Kay, based upon the tests he performed, Claimant’s restrictions and
educationd background, Claimant is cgpable of performing entry level customer service jobs. (EX 12-
9, 10). Mr. Kay specificaly identified Claimant’ s pleasant persondity and the fact that he has a high
school diploma as reasons for choosing this type of position. Mr. Kay contacted three employersin
this areato identify specific job availability: Cashier, Centrd Parking, Norfolk, Virginia; Donetion
Center Attendant, Goodwill Industries of Hampton Roads,® Newport News, Virginia; Dispatcher,
Associated Cabs, Inc., Newport News, Virginia. (EX 12-10, 11).

Associated Cabs, Inc.-Dispatcher?

The dutieslisted in Mr. Kay’s analysis of this job are answering incoming cals, dispatching
cabs using radio communication equipment, and emptying the office trash can at the end of the shift.

2 Although Claimant’ s counsel asserts that Employer no longer relied on the Goodwill Industries job as
suitable alternate employment, that is simply incorrect. See Employer’s Brief at 21-22. Contra Claimant’ s Brief at 37.

2L Both Mr. DeMark (Claimant’s expert) and Mr. Kay (Employer’s expert) agreed that this position islisted in
the DOT as: 913.367-010 TAXICAB STARTER (motor trans.) alternate titles: cab starter; dispatcher

Dispatches taxicabs in response to tel ephone requests for service: Maintains operational map showing

location of each cab. Contacts drivers of assigned sector by radio or telephone to relay request for service.

Logs calsrelayed to each driver and address of patron. Arranges for relief cab or driver. GOE: 07.04.05

STRENGTH: SGED: R3M2L2SVP: 3DLU: 77.
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No high school diplomaor previous experience is required and it is noted that al duties are performed
while seeted at aworkgation. (EX 12-14). Thelifting required for thisjob isaround 3 pounds. 1d.
This job pays $6.00 an hour and offers 16-40 hours per week. 1d. While Dr. Carlson did approve the
Dispatcher position, the description he signed did not indicate that Claimant would, on occasion, be
required to drive acab. In the application sgned by the employer, however, the wages were noted to
be $5.75 per hour and the hours were 16 with potentid full time. (EX 20-12). Also, as Claimant
pointed out in his brief, there was a dight semantic difference in the two descriptions. In the copy
provided to Dr. Carlson, standing and walking were not required but may be done by choice. (EX 21-
1). However, in the copy approved by Associated Cabs, standing and walking are required “as
needed.” (EX 20-12). Further, the wage was noted on this job description as $5.75 per hour. Id.
The lifting requirement was noted as “[t]rash can (5-10 1bs).” Id. Itisnoted that dl dutieswill be
performed while seated a awork station. 1d. The job description, with the “by choice’ language for
standing and walking, was approved by Dr. Carlson. (EX 21-1). See Clamant' s Brief a 37.

Mr. Kay described this pogtion in his testimony:

It is primarily dtting in avery smdl office. The building is secured. It's amatter of
answering incoming telephone cals for people who wish to have cab services. You
write down the information on a... where they have to go and thetime, and thenit'sa
matter of usng some type of communication device like a 2-way radio to notify the
driver of the cab to pick a person up. There' s no computer skills required for this. It's
grictly just use the telephone, write down the information, and then have the car go and
pick him up.

(TR. a 59). Mr. Kay adso testified that Associated Cabs has hired anew person to be in charge with
thetitle of Chief Digpatcher. This new person began in December. (TR. a 60). ROI has placed
people in this pogition previoudy, people that did not have a high school diploma. 1d.

Clamant testified that he did not quadlify for this pecific position because he was not familiar
with the area the cabs served, specificaly the Denbeigh area®® (TR. a 38). Mr. Kay did not agree
with this disqudification, tegtifying: “I don't think he would be disqudified. They offer training there.
They have never told me that they disqudify people. Thereisamap there that other people can use”
(TR. a 59).

Claimant’ s testimony was, however, corroborated by Mr. DeMark’ stestimony. Mr. DeMark
testified that he was familiar with this particular company and that they like to have people that know
the area and can give adequate directionsto itsdrivers. (TR. a 130). Further, Mr. DeMark testified
that this was not an gppropriate job for Claimant according to the DOT description because it requires

2 This notation was made on Claimant’ s job search records aswell. (CX 14). Claimant testified that the
person he actually talked to at the interview or inquiry wrote in the information under the category “outcome
results.” (TR. at 38). In thisinstance, the outcome results category indicated that Claimant “did not qualify.” (CX
14-2, 4). Seealso (TR. at 38).
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averageintdligence® Mr. DeMark aso noted that this position would involve working with the public
and looking up directions. He does not believe that Claimant has the ability to perform this combination
of taks. (TR. a 130). Again, according to Mr. DeMark, the DOT for this position generdly requires
average intelligence and, according to Mr. DeMark, computerized systems are generdly used. 1d.

Based drictly upon Clamant’s physical restrictions, | find thet this job is gppropriate. Claimant
would, it appears, be able to devate his foot as Dr. Trieshmann requires. However, the job is not
appropriate given Claimant’sintellectud abilities, as his 1Q has been noted to be “borderling’ not
average. Based upon Clamant’ s testimony, corroborated by his job search records and Mr.

DeMark’ stestimony, he was not qudified for thisjob. Therefore, | find that the position of Dispatcher
for Associated Cabs does not congtitute suitable aternate employment.

Goodwill Industries of Hampton Roads- Donation Center Attendant?*

As adonation center attendant for Goodwill Industries of Hampton Roads, Claimant would be
responsble for providing donors with tax receipts, providing donors with information about Goodwill
Industries; greeting individuas in a pleasant and professona manner; accepting donations and placing
and sorting itemsin the donation center; thanking each donor for their donation; keeping donation
center clean and free of debris; securing donation center at end of shift; being sure the donation center
is not |eft unattended; and maintaining records of al donated merchandise. (EX 12-15),(EX 20-1).
Clamant would be required to work with arms extended at shoulder leve for less than two hours, he
would have to stoop for “minutes per day,” standing and walking are noted to be .5 hours per day with
“AsNeeded” noted. (EX 12-15). Findly, under the 1 hour heading, occasiond pushing or pulling is
noted. 1d. Clamant may aso be required to lift up to 20 pounds. Id.

While, on the description included in the [abor market survey, it is noted that Goodwill
Industries will make accommodations as needed (1d.), on the description signed by Claudette Fite
(Goodwill representetive), it is noted only that Goodwill Industries will make accommodations on the
lifting requirement. (EX 20-1). In addition, the copy of the job description signed by Mrs. Fite noted
that standing and walking were done “ as needed,” however, there is what appearsto be alessthan 1
hour notation for these categories. 1d. Other categories were, Claimant would be required to do less
than 1 hour working with body bent over at waist, sooping, and pushing or pulling (to be able to push
and pull bins on whedls and before the bin getsfull). 1d. Claimant would not be required to crawl,

2 Mr. DeMark testified that all of the positionsidentified by Mr. Kay in his labor market survey require
average learning ability and intelligence. (TR. 128).

2 Both Mr. DeMark (Claimant’s expert) and Mr. Kay (Employer’s expert) agreed that this position is listed in
the DOT as: 222.387-054 SORTER-PRICER (nonprofit org.) alternate titles: pricer-sorter

Sorts used merchandise received from donors and appraises, prices, wraps, packs, and allocates

merchandise for resalein retail outlets of nonprofit organization and maintains related records. Discards

unsalable items or sets them aside for salvage or repair. May make minor repairs on damaged merchandise.

May be designated according to merchandise sorted as Book Sorter (nonprofit org.); Clothing Sorter

(nonprofit org.); Jewelry Sorter (nonprofit org.); Wares Sorter (nonprofit org.). GOE: 05.09.03 STRENGTH: L

GED: R3M2L2 SVP: 5DLU: 77.
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kned or climb ladders. 1d. On this description the wage is noted as $5.25 per hour and the hours per
week are listed as 37.5. 1d. The job description approved by Dr. Carlson is the description included in
the original labor market survey. (EX 12-15),(EX 21-2).

In a deposition taken May 3, 2001, Mr. Billy K. Fite was deposed regarding the job
description of adonation center attendant for Goodwill Industries of Hampton Roads. (CX 19-4).
Goodwill Industries gpparently has two locations, one run by Mr. Fite and one run by hiswife, Mrs.
Claudette Fite. 1d. a 5. Hiswife signed the job descriptions submitted as EX 20-1. When asked
what a donation center attendant would do, Mr. Fite tetified:

They meet the public. Let me sart a the beginning. Thelittle sheds we have a Wal-
Mart stores and people want to drop stuff off, greet them, assist them getting the stuff in
the shed if they need help and give them areceipt.

Id. a 6. Mr. Fite further tetified that while sometimes large items are dropped off, he has alot of
people with regtrictions working for him and “ Everybody knowsif it's beyond your regtrictions not to
do it, to ask the people to assist putting it inthe shed.” Id. a 7. If the donors cannot help the
attendants, it doesn’t go to the shed, the donor will bring it to one of the stores or someone will be sent
topick it up. I1d. Paperwork is minima and includes a rece pt with the donor’ s name, address, phone
number, and what they donated. Id. Mr. Fite dso testified that he mainly hires disabled people, as
“that’ swhat Goodwill isdl about.” 1d. & 11. Ageisnot anissuein hiring, he hires both young and
older people. Id. at 12.

Mr. DeMark tedtified that he did not believe Claimant could perform thisjob. Mr. DeMark’s
main concerns appear to be the drop off of heavy donations and the outdoor element. (TR. a 131).

Based upon Mr. Fite' s specific testimony, this particular position iswithin the restrictions of
Clamant’skneeinjuries. Infact, it so gppearsto be within Claimant’ s back restrictions. Whileiit
gppears that the job avallable with Mrs. Fite would involve greater lifting, pushing and pulling and would
perhaps exceed Claimant’ s restrictions, the job with Mr. Fite does not offer any such problems. Asin
Tann, thisemployer specificaly stated his willingness to hire someone with Clamant’ s disabilities, and
he has previoudy hired disabled employees. Newport News Shipbuilding and Dry Dock Co., v.
Tann, 841 F.2d 540, 543 (4" Cir. 1988).

Therefore, | find that the specific job as described by Mr. Fite, would be considered suitable
dternate employment because his specific description dlows for Clamant’ s regtrictions, and he has
indicated he iswilling to hire someone with Clamant’ sredtrictions. However, the generd category of
jobs (sorter-pricer) is not suitable, asit requires average intelligence (TR. 128) and is consdered light
duty work.2®

% The DOT strength rating of “L” is described as:
L-Light Work - Exerting up to 20 pounds of force occasionally, and/or up to 10 pounds of force frequently, and/or a
negligible amount of force constantly (Constantly: activity or condition exists 2/3 or more of the time) to move
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Central Parking Systems- Cashier®

Asacashier for Centrd Parking Systems, Claimant would receive cash from cusomersin
payment for parking. Claimant would be required to make change in whole dollar amounts, issue
receipts and/or tickets to customers, and perhaps operate the ticket digpensang machine. While the
employer provides training, a high school diplomaor GED isrequired. (EX 12-16). According to the
DOT, in addition to the tasks listed, a cashier isrequired to record amounts received and prepare a
report of transactions and verifies the totals shown on the cash register with the cash on hand. (CX 11-
9). While most physica activities are not required, Claimant would have to walk, intermittently for
about an hour and may have to lift lessthan 10 pounds. 1d. Thisjob pays $5.25 per hour and offers
40 hour weeks. 1d.

Again, Clamant points out that the job description provided to Dr. Carlson differs from the
description signed by the Centra Parking Systems representative. See Claimant’ s Brief at 39. Dr.
Carlson gpproved a job description that required standing and Sitting as tolerated and walking
intermittently for one hour aday. (EX 21-3). The job description approved by Central Parking
Systems dates that the job requires four hours of standing, four hours of Sitting, with no notation asto
how much waking isrequired. (EX 20-8). Mr. DeMark dso satesthat thisis not a suitable job for

objects. Physical demand requirements are in excess of those for Sedentary Work. Even though the weight lifted
may be only anegligible amount, ajob should be rated Light Work: (1) when it requires walking or standing to a
significant degree; or (2) when it requires sitting most of the time but entails pushing and/or pulling of arm or leg
controls; and/or (3) when the job requires working at a production rate pace entailing the constant pushing and/or
pulling of materials even though the weight of those materialsis negligible. NOTE: The constant stress and strain
of maintaining a production rate pace, especially in an industrial setting, can be and is physically demanding of a
worker even though the amount of force exerted is negligible.

% Both Mr. DeMark (Claimant’ s expert) and Mr. Kay (Employer’s expert) agreed that this position islisted in
the DOT as: 211.462-010 CASHIER I (clerical) aternate titles: cash clerk; cashier, general; cashier, office; ticket
clerk.

Receives cash from customers or employeesin payment for goods or services and records amounts

received: Recomputes or computes bill, itemized lists, and tickets showing amount due, using adding

machine or cash register. Makes change, cashes checks, and issues receipts or tickets to customers.

Records amounts received and prepares reports of transactions. Reads and records totals shown on cash

register tape and verifies against cash on hand. May be required to know value and features of items for

which money is received. May give cash refunds or issue credit memorandums to customers for returned
merchandise. May operate ticket-dispensing machine. May operate cash register with peripheral electronic
data processing equipment by passing individual price coded items across electronic scanner to record
price, compile printed list, and display cost of customer purchase, tax, and rebates on monitor screen. May
sell candy, cigarettes, gum, and gift certificates, and issue trading stamps. May be designated according to
nature of establishment as Cafeteria Cashier (hotel & rest.); Cashier, Parking Lot (automotive ser.); Dining-

Room Cashier (hotel & rest.); Service-Bar Cashier (hotel & rest.); Store Cashier (clerical); or according to

type of account as Cashier, Credit (clerical); Cashier, Payments Received (clerical). May press numeric keys

of computer corresponding to gasoline pump to reset meter on pump and to record amount of sale and be
designated Cashier, Self-Service Gasoline (automotive ser.). May receive money, make change, and cash
checks for sales personnel on same floor and be designated Floor Cashier (clerical). May make change for
patrons at places of amusement other than gambling establishments and be designated Change-Booth

Cashier (amuse. & rec.). GOE: 07.03.01 STRENGTH: L GED: R3M2L2 SVP: 2DLU: 81

34



Clamant. Mr. DeMark is specifically concerned about the math test that the city uses as part of the
screening. He dtated that it was not unusud for cashiers to have to take amath test. Based upon his
testing of Clamant, he does not fed that he would do well a baancing his money at the end of the day,
comparing it to the receipts, and explaining any shortages, athough he could probably make changein
whole dollar amounts. (TR. a 131-32).

While this job does appear to be within Claimant’s physical redtrictions for his knee, the issue
hereishisintelectud abilities. While Claimant did graduate from high schoal, intelligence tests place
him at the borderline range. Mr. DeMark’ s testing did show that the Claimant is capable of basic
addition and subtraction. (TR. a 152). Mr. DeMark till opines, however, that Claimant would have
trouble performing the job duties required. He testified:

[1]t' s not the idea of counting the money at the end of the day. It'sthe ideathat again
that if he's off by $2.00, that's an error, and no, it's not the idea that he can't count, it's
the idea that with his math skillsthe way they are, | think it's a good chance he' s going
to make an error during the day and again, his drawer at the end of the day is not going
to add up.

(TR. a 153). Therefore, ajob which requires him to take and pass a math test and to balance a cash
drawer at the end of the day, reconciling the contents of the drawer with receipts seems untenable.
Therefore, based upon Claimant’ s intelligence and math test scores, from both of the vocational

experts, and the DOT description of thisjob, | find that this position does not condtitute suitable
dternate employment. Further, even if this position did condtitute suitable dternate employment,
Clamant credibly testified that he applied to Centra Parking, but that he was not offered ajob. (TR. a
40).

Unarmed Security %

27 Both Mr. DeMark (Claimant’s expert) and Mr. Kay (Employer’s expert) agreed that this position is listed
inthe DOT as: 372.667-034 GUARD, SECURITY (any industry) alternate titles: patrol guard; special police officer;
watchguard.

Guardsindustrial or commercial property against fire, theft, vandalism, and illegal entry, performing any

combination of following duties: Patrols, periodically, buildings and grounds of industrial plant or

commercia establishment, docks, logging camp area, or work site. Examines doors, windows, and gates to
determine that they are secure. Warns violators of rule infractions, such as loitering, smoking, or carrying
forbidden articles, and apprehends or expels miscreants. Inspects equipment and machinery to ascertain if
tampering has occurred. Watches for and reports irregularities, such as fire hazards, leaking water pipes,

and security doors left unlocked. Observes departing personnel to guard against theft of company

property. Sounds alarm or calls police or fire department by telephone in case of fire or presence of

unauthorized persons. Permits authorized persons to enter property. May register at watch stations to

record time of inspection trips. May record data, such as property damage, unusual occurrences, and
malfunctioning of machinery or equipment, for use of supervisory staff. May perform janitorial duties and
set thermostatic controls to maintain specified temperature in buildings or cold storage rooms. May tend
furnace or boiler. May be deputized to arrest trespassers. May regulate vehicle and pedestrian traffic at

plant entrance to maintain orderly flow. May patrol site with guard dog on leash. May watch for fires and be

designated Fire Patroller (logging). May be designated according to shift worked as Day Guard (any
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Clamant is also capable of being an unarmed security guard according to Mr. Kay, again
based upon the tests he performed, Claimant’ s restrictions and educationa background. (EX 12-11).
Mr. Kay specificaly identified Claimant’s educationd level, temperament, and employment experience
as reasons for choosing this type of position. Mr. Kay contacted prospective employersin this areato
identify specific job availability and identified three possibilities: Security Services of America, Newport
News, Virginia, Wackenhut Corporation, Newport News, Virginia; James Y ork Security,
Williamsburg, Virginia (EX 12-11, 12).

Aswas made clear at the hearing, dl of these jobs require the passage of a state test for
security guards, the test has a ninety-eight percent passagerate. (TR. at 150-51). See also (CX 20-9,
11)(owner of James Y ork security describing the test as open book, easy, and stating that everyone
pasesit after the class). Mr. DeMark, however, testified that he had reservations as to whether or not
Clamant could pass the test, athough he did not actudly give Clamant asampletest. (TR. at 133),
(TR. a 151). Another concern raised by Mr. DeMark regarding this category of jobs was the issue of
confrontation, writing reports, and environmentd factors such assnow andice. 1d. According to Mr.
Kay’sinformation, even during the night shift these types of jobs would not require Claimant to be
involved in any type of physica confrontation. (TR. a 94-96). According to the DOT description,
however, a security guard may be required to write reports and respond to emergencies. (CX 11-11,
12, 13).

| find the testimony of Mr. DeMark to be more persuasive than the testimony of Mr. Kay
regarding these positions. Mr. DeMark testified that each of these positions are guard positions,
therefore, they necessarily require one to be able to respond to emergencies, such as fire and theft.
(TR. & 132-33). Even thetegtimony of Mr. Allen, aformer hiring office of one of these companies,
discussed infra, addresses this possbility which Mr. Kay completely discounts. Therefore, | find that
the category of “unarmed security” is not suitable aternate employment for the Clamant. However, the
three specific jobsidentified will be discussed, astheir duties may differ.

A. Security Services of America

On ajob analysis form provided by Mr. Kay, the job as an unarmed security guard for Security
Services of America, indicates that Claimant would St in a car and monitor a gate, open gates to alow
fishermen to enter the area, log people and vehiclesin and out of the area; and walk around enclosed
area once during ashift. The wak typicaly takes around fifteen minutes to complete. Claimant may
walk at his own pace and rest as needed. In thisjob, Claimant would be required to lift and carry a
flashlight, clipboard, radio or phone. (EX 12-17). Thisjob pays $6.00 per hour and offers 32-40

industry); area guarded as Dock Guard (any industry); Warehouse Guard (any industry); or property
guarded as Powder Guard (construction). May be designated according to establishment guarded as

Grounds Guard, Arboretum (any industry); Guard, Museum (museums); Watchguard, Racetrack (amuse. &
rec.); or duty station as Coin-Vault Guard (any industry). May be designated Guard, Convoy (any industry)
when accompanying or leading truck convoy carrying valuable shipments. May be designated: Armed

Guard (r.r. trans.); Camp Guard (any industry); Deck Guard (fishing & hunt.; water trans.); Night Guard (any
industry); Park Guard (amuse. & rec.). GOE: 04.02.02 STRENGTH: L GED: R3M1L2 SVP: 3DLU: 88
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hours per week. 1d. The postion letting fishermen in and out of the areais a specific job description.
(TR. a 104).

Again, Claimant points out a discrepancy in the job descriptions provided to the employer and
to the doctor. (Claimant’s Brief at 41). The job description that Dr. Carlson approved stated that
Claimant would be required to wak for 15 to 30 minutes one time during a shift. (EX 21-4). Security
Services of America provided two specific job descriptions. The job description that related to the
description signed by Dr. Carlson required walking for two hours per shift. (EX 20-11). The other
description provided for walking 20 to 30 minutes three times per an 8 hour shift. (EX 20-10). As
discussed supra, Clamant would be obvioudy be required to respond to emergenciesin this Situation.
Clamant would aso have to take and pass the State security guard examination in order to quaify.

Therefore, | find that thisjob with Security Services of America does not condtitute suitable
dternate employer for the Clamant. Further, even if this position did condtitute suitable aternate
employment, Claimant credibly testified that he applied for the specific job described here, but was not
given an offer. (TR. at 39-40).

B. Wackenhut Corporation

On ajob analysis form provided by Mr. Kay, the job as an unarmed security guard for
Wackenhut Corporation, indicates that Claimant would be stationed in an adminigtration building,
seated at adesk. He would check badges of employees entering the building, and check the bags and
cases of employees leaving the building. Monitoring employees as they walk to their carsin the parking
lot is aso arequirement of thisjob. Findly, Claimant would aso have resdentid patrol. Assuch he
would drive acompany car through designated resdential areas. (EX 12-18). No lifting was noted as
required for thisjob. 1d. Thisjob pays $6.25 per week and offers 40 hours per week. Id. Thisisa
genera, not a specific, job description. (TR. at 104). Dr. Carlson approved thisjob description as
meeting Claimant’ s back redtrictions. (EX 21-5).

In adeposition dated May 3, 2001, Jmmy Allen, an employee for Wackenhut testified that he
was formerly a“Mgor” in charge of hiring for Wackenhut from February through November of 2000.
However, in December of 2000 he stepped down and became a regular security officer. (CX 21-5).
The job description in evidence was not sgned by Mr. Allen, rather, it was Sgned by Mgor Wilkerson,
who relieved him from his duties as Mgor. (CX 21-6). Mr. Allen had not seen the particular job duty
description that isin evidence. 1d. Mr. Allen described ajob in which the duties vary with Site and
client demand. (CX 21-7). Hetedtified:

[Duties d]epend on the site, shift, our dlients, what duties he wants to perform, what
checks, patrol, whether it be acar patrol, foot patrol or monitoring. It al dependson
what sSite we have open a that particular time, the person I’'m going to hire, what the
job entails, who canfit it. Depends on ther ability. ... Wetry to hirethem for a
particular Ste. Now, it dl depends on that, too. If | have agood man, physicd[ly] fit
and | canrotate him | rotate him. | let him know right up front I’'m going to hire you for
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thisbut | will need you for this. ... It dl depends on your ability and how far you want to
go.

(CX 21-7). Mr. Allen dso tedtified that he prefers hiring older workers as they are more likely to stay
with the company. (CX 21-9). Regarding physicd limitations, Mr. Allen testified that 1t dl depends.”
(CX 21-9). He specificaly referred to what sites had openings and the limitations of the applicant as
factors to congder in hiring gpplicants. 1d. Finaly, Mr. Allen was asked about the job description in
evidence. He tedtified that the address provided is for Wackenhut's office. (CX 21-10). While
initidly confused by the form, he stated that he would place someone with the restrictions listed in car
patrol or apostion where the guards monitor at adesk. (CX 21-11). Mr. Allen described various
duties and shift times that correspond with different Stes. (CX 21-11 through 14). Findly, Mr. Allen
hestated to say that a physical confrontation would never be necessary in an unarmed guard position,
however, he testified that aphysica attack had not occurred, that he was aware of in the three years he
had been with the company. (CX 21-15). Depending on the Site, it could be an issue, he testified:

It depends on the site. It would have to be something like a bank, somewhere [i.e.
surprisng aburglar, etc.]. 1t dl depends on the Ste that you have. To say something is
going to happen, no, | can’t put that on you. If | say nothing is ever going to happen,
that would be lying. We never know. Even waking down the street something could
happen to you. Y ou never know.

(CX 21-15, 16). Inthiscase, it gppears Claimant would be hired for a specific Site.

A former hiring employee of this company, Mr. Allen, refused to rule out the possibility of
confrontation, stating that it depends on the Site. The Site you get depends on your abilities, and if he
has someone that he can rotate, he will. Aswith each of the jobsin this category, Claimant would have
to ded with emergency Stuations as well astake and pass the Sate test for security guard. In addition,
Claimant would have trouble propping up his feet periodicaly while driving car patrol, dthough it may
be possible a a desk job.

Upon consderation, | find that the job of unarmed security for Wackenhut Secuity is not
suitable dternate employment for the Claimant. Further, even if it were conddered suitable, Claimant
tetified that he gpplied for this position and there were no openings. (TR. a 38). The company
informed Mr. Kay that it did not have an opening at that time, however, they were keeping Claimant’s
gpplication on file and would reconsder him. (TR. a 67-69).

C. James York Security

On ajob analysis form provided by Mr. Kay, the job as an unarmed security guard for James
Y ork Security, indicates that Claimant could possibly: monitor an areain an enclosed hotel from achair
inthe hal; St a adesk and monitor people entering or leaving an areg; perform aroutine check twice
an hour, usudly requiring 10 minutes each time; will keep a security report; and log people in and out of
abuilding or area. Training will be provided by employer, no experience is required and the employer
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iswilling to accommodate for disabilities. (EX 12-19). Standing, waking and Sitting can be aternated
depending on abilities. The lifting requirements are minimd five pounds. 1d. Thisjob pays $5.35 an
hour during training and $6.00 after training is completed. Up to 40 work hours per week are
avalable. Id. Thisisagenerd, not a specific job description. (TR. at 103). Dr. Carlson gpproved
thisjob description as within Claimant’s back restrictions. (EX 21-6).

The owner of James Y ork Security since January of 2000, William B. Hill, was deposed on
May 3, 2001. (CX 20). Mr. Hill testified that when he hires unarmed security guards he does not hire
them for particular Sites, but rotates them to sites depending on where they are needed. (CX 20-5).
He explained that his company has contracts with various businesses and sites and that the duties vary
according to the differing demands of the business. (CX 20-5, 20-6). After examining the job
description in evidence, he stated that it was just a generic description of the job, not tailored to any
gpecific gte. (CX 20-6). Mr. Hill then described some of the various requirements for different sites,
including: occasiondly removing hotel guests who are creeting a disturbance, but not with physica
force; check in and out vistors, involving alot of paperwork; checking halways and other areasin
hotels, and dedling with emergency Stuations, such asfire, in hotds. (CX 20-7,8, 10).

Based upon this testimony and due in particular to the testimony regarding the nature of some of
the duties required by employees of this company at particular Stes and the fact that aguard hired for
this company is hired on arotationa basis and not for a particular site, | find that this position does not
condtitute suitable aternate employment. Further, even if this was an appropriate position, Claimant
credibly testified that he applied for a pogtion with this company and that they were not hiring. (TR. at
40).

Driving

Finaly, Mr. Kay opined that Claimant is aso capable of being adriver, according to Mr. Kay,
again based upon the tests he performed, Claimant’ s restrictions and educational background. (EX 12-
11). Mr. Kay specifically identified the facts that Claimant has avdid driver’ s license, his knowledge of
the area, and good driving record as reasons for choosing this type of position. Mr. Kay contacted
prospective employersin this area to identify specific job availability and identified three possibilities:
bus driver, Hampton Schools, Hampton, Virginia; ddivery driver, Brake Parts, Hampton, Virginia; bus
operator, Hampton Roads Trangt, Hampton, Virginia. (EX 12-12, 13). Dueto achangein products,
the description of ddlivery driver, specificdly lifting requirements, for Brake Parts has been changed and
0 Employer no longer relies on this pogition as suitable dternate employment. See Harmon depo at 5-
6; Employer Brief a 26-27. It isaso noted that this position would be excluded due to Dr.
Trieshmann’sregtrictions. (TR. a 106),(Employer’ s Brief a 21). Further, Employer withdrew their
reliance on the Hampton Roads Transit bus driving position, which was not gpproved by Dr. Carlson.
(EX 21-9),(Employer’ s Brief at 27),(TR. a 80). Thisleaves only the position of Hampton Schools-
Bus Driver to be considered.
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Hampton Schools- Bus Driver?

Asabusdriver for Hampton Schools, Claimant’ s job duties and requirements would include: a
good driving record, maintaining safety a al times while driving city vehidles, following directionsto
pick-up and ddiver children to and from school; document daily trip hours and times; and monitor
service and maintenance schedules for school bus. Training would be provided. Claimant would be
paid $48.43 per day and the hours would be 25 or more per week. The physical requirements for this
job include about 10 minutes of reaching above shoulder height to adjust the mirror or sun visor, and
about 5 hours of sitting. In emergency situations Claimant may be required to lift 30 pounds?® (EX
12- 20).

When Mr. Kay was asked to aborate on thislifting requirement he testified “that’ s assisting
somebody off the door at the back of the bus, the emergency door at the back.” (TR. at 112). He
further tetified:

It's extremdly rare from what I’ ve been told that you would ever have an emergency
Stuation that would require you to actudly help somebody off the back of thebus. It's
avery, very rare event, but that isarequirement, so | didn’t list it on that report that
they sent in. It said that hardly ever it would be required of a person.

Judge Huddleston: Only when it's necessary to save achild'slife.

A: Under those circumstances, probably most of us would have alot more strength than
weredize.

(TR. at 113). Mr. DeMark aso raised the possibility of Claimant having to assst handicapped children
on and off thebus. (TR. a 134). Dr. Carlson approved thisjob description. (EX 21-7). Thiswasa
specific position, however, the person he spoke with had not signed off on these requirements as of the
hearing date. (TR. a 105). Asthe emergency referred to in this instance does involve rescuing lives

2 913.463-010 BUS DRIVER (motor trans.) aternate titles: chauffeur, motorbus; coach operator

Drives bus to transport passengers over specified routesto local or distant points according to time schedule:
Assists passengers with baggage and collects tickets or cash fares. Regulates heating, lighting, and ventilating
systems for passenger comfort. Complies with local traffic regulations. Reports delays or accidents. Records cash
receipts and ticket fares. May make repairs and change tires. May inspect bus and check gas, oil, and water before
departure. May load or unload baggage or express checked by passengers in baggage compartment. May transport
pupils between pickup points and school and be designated Bus Driver, School (motor trans.). May drive diesel or
electric powered transit bus to transport passengers over established city route and be designated Motor-Coach
Driver (motor trans.); Trolley-Coach Driver (motor trans.). GOE: 09.03.01 STRENGTH: M GED: R3M2 L2 SVP: 4DLU:
81

2|t isalso noted that the strength requirement listed in the DOT for this position is: M-Medium Work -
Exerting 20 to 50 pounds of force occasionally, and/or 10 to 25 pounds of force frequently, and/or greater than
negligible up to 10 pounds of force constantly to move objects. Physical Demand requirements are in excess of those
for Light Work.
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and/or protecting child passengers who may not be able to help themsalves in an emergency Stuation, |
find Claimant’s physicd redtrictions render him an unsuitable candidate for this job, therefore it will not
be consdered suitable aternate employment. Asthe other two postions listed in the survey for this
category are no longer relied on by Employer, | find that none of the positions in the driving category
condtitute suitable aternate employment for Clamant.

In conclusion, | have found that the Claimant’ s former job which he held prior to April of 1999,
and to which he was reassigned briefly, does not condtitute suitable aternate employment. Further,
after carefully examining Clamant’ s physcd redrictions, age, background and the results of his
intelligence tests, | find that Claimant is not generaly capable of performing any of the categories of jobs
listed in the labor market survey performed by Mr. Kay. The only job found to be suitable is that of a
Donation Center Attendant for Mr. Fite with Goodwill Industries of Hampton Roads. This job was
found to be suitable due to the particular requirements of that specific position and the manager’s
willingness to hire within Claimant’ s redtrictions. However, this one job is not sufficient to prove
suitable dternate employment, as Employer must show arange of jobs. Lentz 852 F.2d at 131. In
addition to the jobs listed in the survey, Employer offered local newspaper listings of generd sedentary
work. (EX 12-24 through 74). The jobs listed share the same flaws as those included specifically
within the survey, which have been excluded as suitable employment based upon Claimant’ s restrictions
and abilities. (EX 12-24, 25). Mr. Kay testified:

These[arg] just to show from the Dally Press that there were Smilar types of jobs and
that | tried to get some scattered throughout the period that | was doing alabor market
survey, and S0 it Sarts just dightly prior to the date that | was given for the labor market
survey and goes up to just before | submitted my report.

Q: Soin your opinion, are jobs like these that you identified specificadly in the [abor
market survey available routingly in the locdl labor market?

A: Yesin many cases on here, they were actudly the same job.

(TR. & 74). Asdiscussed at length above, the jobs listed in the survey dl require average intelligence.
The results from two 1Q tests, given years apart from each other, show that Claimant falls well below
that range. That, in addition to his physicd regtrictions, render dl of the generd postions listed
unsuitable. The generd listings of the same types of positions, if not the same position, are excluded
based upon the same reasoning.

Based upon Clamant’s 1Q test and the physicd restrictions for his knees, | find none of the
generd descriptions of available postions, based upon the DOT ratings, condtitute suitable dternate
employment for Clamant. Where specific job descriptions were available, | find that only one specific
job, that of Donation Center Attendant with Goodwill of Hampton Roads, condtitutes suitable dternate
employment. That one specific employment opportunity is not sufficient to prove that suitable dternate
employment exigs.
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Therefore, | find that the Clamant is not limited to the statutory schedule of payment for his
bilateral kneeinjuries, as he is permanently and totaly disabled.

Order

Accordingly, it is hereby ordered that:

1.

Claimant, Joseph N. Daniels, is not entitled to compensation under the Act for the
condition of spind gencs's,

Employer, Newport News Shipbuilding and Dry Dock Co., is hereby ordered to pay
to Claimant, Joseph N. Danid's, compensation for permanent total disability dueto his
bilateral knee injuries from October 5, 1999, to the present and continuing, a a
compensation rate of $368.07 per week;

Employer is hereby ordered to pay al medica expenses related to Claimant’s work
relaed injuries,

Employer shdl receive credit for any compensation dready pad,

Interest at the rate specified in 28 U.S.C.8 1961 in effect when this Decision and Order
isfiled with the Office of the Didtrict Director shal be paid on dl accrued benefits and
pendties, computed from the date each payment was origindly due to be paid. See
Grant v. Portland Stevedoring Co., 16 BRBS 267 (1984);

Clamant’ s atorney, within 20 days of receipt of this order, shdl submit afully
documented fee application, a copy of which shall be sent to opposing counsel, who
shall then have ten (10) days to respond with objections thereto.

A

RicHARD E. HUDDLESTON
Adminigrative Law Judge
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